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$0.258 per M.C.M. 


It is a record of which the Superintend- 
ent of Equipment on a large southern 
Street railway system is justly proud. 


With a total of nearly 2,000,000 car miles in 1928, using 
Texaco Electric Car Oil, Texaco Electric Railway Compressor 
Oil and Texaco Crater Compound, the cost for lubrication 
averaged only $0.258 per M.C.M. 


During the year the company lost only two armature bearings 
—another record—and this loss was entirely due to mechanical 
trouble and not in any way to lubrication. 


The Superintendent is highly pleased with the success he has 
had with Texaco Lubricants and with the excellent cooperation 
he has received from Texaco Lubrication Service. 


The system is 100% Texaco lubricated—and has been for 
years. Such examples as this show why such a large percentage 
of the country’s electric roads are now lubricated by Texaco 
exclusively. Write our nearest representative. 


TEXACO LUBRICANTS 






THE TEXAS CoMPANY {/{TEXACO There is a Texaco 
17 Battery Place Lubricant 
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Building 
quality wires and 


cables to 
fit a reputation 


HAs a century ago this company began making wires and 
cables of very superior quality. During those years it has 
been Standard practice to maintain that quality and to coop- 
erate as closely as possible with Central Station and other engi- 
neers to develop the best possible cable for any particular need. 

This background of accomplishment and experience has 
given Standard products an enviable reputation. Some engi- 
neers think of Standard as synonymous with underground 
cables, others are reminded of overhead transmission lines. 

Still others know both—and further know that Standard 
makes a full line of wires and cables of all types—always of a 
quality that goes with a reputation which has grown through 
many busy years. 

Perhaps you have not used all types of Standard Cables. May 
we suggest you try the others. We will be glad to answer your 
requests—whether for general information, for engineering co- 
operation, for specifications, or for prices. 


STANDARD UNDERGROUND CABLE CO., 
Division of General Cable Corporation 


Perth Amboy, N. J. 


STANDARD 


UNDERGROUND 
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“Obtain the friendly cooperation of the public. 

Adopt modern methods and equip- 
ment,” says the Advisory Council of the 
A. E.R. A. 


By removing the annoyances and dangers of 
manually operated doors on street cars, by 
eliminating friction and congestion in the aisles 
and at the entrances and exits, by reducing 
standing time and increasing schedule speed, 
N. P. Door and Step Equipment has done 
much to win “the friendly cooperation of the 
public.” 


NATIONAL PNEUMATIC COMPANY 
Executive Office: Graybar Building, New York 
General Works: Rahway, New Jersey 
CHICAGO MANUFACTURED IN PHILADELPHIA 


518 McCormick Building TORONTO, CANADA, BY _ 1010 Colonial Trust Building 
Railway & Power Engineering Corp., Ltd. 






































Pages with the Editor 





Wirt this issue, Pusitic Urivities Forrt- 


NIGHTLY completes another—and the most 


important—volume in its history. 
* * 


Durtnc the past six months not only has 
the magazine improved its appearance and 
enlarged its size, but it has expanded its 
editorial policies in order to meet the demand 
that so obviously exists for an authoritative 
periodical in the special field which it occu- 
pies. 

* - 

Tuat these developments have met with 
the approval of its readers is evidenced by 
its extraordinary growth in circulation. 

« * 


Since the first of the year—1929—Pustic 
Urimitres FortNIGHTLY has increased its cir- 
culation nearly threefold. 

— 


TruLy may it be said that this is “the 
world’s fastest-growing fortnightly.” 
+ * 


Not the least of the reasons for this re- 
markable growth—so the editors believe—lies 
in the fact that this magazine, to a greater 
extent than before, has dealt frankly and 
honestly with both sides of controversial sub- 
jects within the realms of regulation of our 
public utilities. 

* . 

Tue problems incidental to such regula- 
tion constitute the bases of ardent, not to 
say violent, differences of opinion—among 
econcmists, among jurists, among politicians, 
amcng financiers and among public utility 
executives themselves. 

* 


In the belief that the straightest road to- 
ward the solution of these problems lies in 
frank discussion of them, the editors have 
thrown open its pages to the ablest expo- 
nents of both camps in these controversies. 

. * 


THE attention that these articles have cre- 
ated, as expressed not only in the flood of 
correspondence that has poured into the edi- 
torial sanctum, but also in the quotations that 
have been made from these articles in the 
daily and periodical press, attests the fact 
that the subjects are of live and vital inter- 
est, and also that this magazine is being care- 
fully read and widely discussed. 

. * 

THE more highly controversial the subject, 

the more attention do the discussions of them 


attract. 
* * 


economist, Dr. 


WHEN the well-known 





VI 


Harry GuNNISON Brown, for example, ex- 
pressed his views on the controversial sub- 
ject of “Present Costs” (as he did in the 
March 7th issue of this magazine), he was 
promptly answered by the equally well-known 
authority, Dr. JoHN Bauer, whose reply 
(published in our May 2nd issue under the 
title “Adjusted Actual Costs”) expressed 
ideas that were quite at variance with those 
of his eminent opponent in the economic 
arena. 
* -s 

In the last issue of the magazine, Sena- 
Tor Huco L. Brack, of Alabama, contrib- 
uted an article (“No Broadcasting by Utili- 
ties”) that touched upon a quite different 
but no less controversial phase of utility 
regulation. 

* « 

In this present issue, Cor. H. A. BeEttows, 
formerly of the Federal Radio Commission 
and one of the foremost authorities in the 
country on radio problems, analyzes SeEna- 
TOR BLACK’s opinions and expresses views 
wholly opposed to those of his distinguished 
adversary. 

* * 

GeorceE H. Stover, the counsel for the 
New York Transit Commission, expressed 
his views of the decision of the Supreme 
Court of the United States in the now fa- 
mous Gilchrist vs. Interborough Rapid Tran- 
sit Company case (in Pusiic Utmitties Fort- 
NIGHTLY, May 2nd issue). 

* * 


In the present number JupGE Wriram L. 
Ransom, the counsel of the Interborough 
Company, contributes an article that views 
this important decision from quite another 
angle, and points out what the significance 
of the decision really is—and why it is of 
interest to public utility enterprises through- 
out the country. 

* © 

WALTER Jackson, “the father of the week- 
ly pass,” (whose article will be found on 
page 775 of this number), is peculiarly well 
qualified to write about the subject on which 
he has such expert knowledge. 

. * 


FOLLOWING seventeen years’ service with 
the “Electric Railway Journal,’ concluding 
as business manager, Mr. JACKSON decided to 
specialize in two new fields of the local or 
mass transportation industry—the develop- 
ment of commercial rates of fare based upon 
patronage of the service, and the co-ordina- 
ticn of car and bus. 

(Continued on page VIII) 
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VIL PAGES WITH THE EDITOR (continued) 


Mr. JAcKSON is best known for his devel- 
cpment of weekly and Sunday holiday passes 
and for his advocacy of short-haul and other 
rates based on distance, time of day and 
other factors. He was probably the first 
trolley-trained consultant in America to pre- 
sent reports on unified car and bus operation, 
and also on de luxe coach services, such as 
may now be found in Pittsburgh, Washing- 
ton and other large cities. 

* * 

Mr. Jackson’s former and present work 
as consultant has given him first-hand con- 
tact with scores of American and European 
cities. 

* © 

ANYONE who reads such articles that take 
issue on important questions must necessarily 
be in a better position to determine their 
merits and to form his own conclusions. 

a * 

CONTROVERSIES (at least such controversies 
as appear in the pages of this periodical) are 
stimulating and informative. And always do 
they compel interest. 

+ * 

Even the most ardent baseball fan will 
turn his back upon the game to watch an 
altercation between a couple of spectators in 
the grandstand. 

* 

DurRinG the ensuing months the editors can 
promise their readers many important and 
significant contributions from equally authori- 
tative sources on other controversial themes— 
including articles by our foremost econo- 
mists, jurists, statesmen and utility executives. 

* * 

Mayor GENERAL GeorGE S. Grsps, Chief 
Signal Officer of the Army, contributes an 
article to this issue (turn to page 766), under 
the title “Should Our Radio, Wire and Cable 
Utilities Be Combined?” that touches upon 
another controversial subject—and a _ subject 
upon which there are differences of opinion 
as marked as they are sincere. 

+ * 

GENERAL GrBBs is one of the best informed 
authorities in the world on many phases of 
our communication systems—as his distin- 
guished career and his present high position 
in the army testifies; his views on the sub- 
ject of the regulation of these important 
facilities will receive consideration. 


ESPECIALLY now that the proposal has been 
made by SENATOR JAMES COUZENS to estab- 
lish a “Communications Commission” that 
aims to tighten Uncle Sam’s control over all 
telephone, telegraph, cable and radio com- 
munication activities. 

* * 

WitTHIN the covers of Pusiic UTILITIES 
ForTNIGHTLY will be published the most au- 
thoritative opinions available, pro and con, 
on this problem that is now being projected 
into the spctlight of public interest. 


ANOTHER case involving railway fares in 
New York City appears in this issue. (See 
page 305 of the “Public Utility Reports” 
section.) The New York Transit Commis- 
sion has passed upon the question whether a 
carrier may change franchise rates by filing 
new tariffs instead of applying to the Com- 
mission for an order changing them. 

. * 


THE CoMMISSION also rejects the idea that 
a rate may be declared unjust and unreason- 
able merely upon a showing that the busi- 
ness is not profitable. It is said to be up 
to the carrier to show that the financial con- 
dition is due to the low rate. 
* . 


THE division of toll revenues between ex- 
changes is involved in a report by the In- 
diana Commission in the case of the Provi- 
dence Telephone Company vs. Johnson Coun- 
ty Telephone Company. (See page 318.) A 
plan for pro-rating charges is outlined. 

* * 

CONNECTING telephone companies were di- 
rected by the Commission not to abandon 
any circuits which would force more busi- 
ness through toll circuits without express 
permission of the Ccmmission. 

* * 


THE procedure to be followed by a motor 
transit company in changing equipment is 
the subject of a decision by the Ohio su- 
preme court. (See page 326.) The court, 
moreover, lays down the rule that the motor 
transportation statute was designed not for 
the benefit of motor bus operators but to 
serve the public convenience and necessity. 

- * 

CONSTANT use of transmission and distri- 
bution systems of an electric utility, in the 
opinion of the Idaho Commissicn, must be 
taken into account in arriving at the present 
fair value of the property. (See page 332.) 

* . 

THE conclusiveness of a Commission or- 
der declaring a motor operator to be en- 
gaged in public service without authority has 
been held by the Alabama supreme court to 
have a conclusive effect and not to be sub- 
ject to collateral attack on an appeal from 
a judgment of a criminal court convicting 
him of operating in violation of law. (See 
page 338.) 


* * 


TueE failure of a railroad company to 
supplement rail service with motcr vehicle 
equipment where such service is obviously 
necessary is accepted by the Arizona Com- 
mission as a sufficient reason for authorizing 
the establishment of an independent motor 
utility. (See page 341.) 

+ + 

THE next issue—July 11—will start vol- 
ume IV. 

—TueE Eprrtors. 
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Coming Events 
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Utilities Almanac 








27 | TA 


First telegraph lines were opened between New York and Boston, with a saving 
of 12 hours in communicating between these cities; 1846, 





| 
| 
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The Central Pacific Railroad was incorporated, 1861. Train service on the original 


Santa Fe, between Topeka and Carbondale, started; 1869. 
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The first rail to be laid in Iowa was spiked down at Davenport, in the building Ce 
of the Mississippi and Missouri Railroad, 1855. 
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The State Public Utilities Commission of Illinois (since 1921 known as the Illinois 





Commerce Commission), was created, 1913. 





JULY 


The Board of Railroad Commissioners of Massachusetts wa created 1869, 
service started between New York and Chicago, 1919. 





_ 
pee 


The original Northern Pacific Railroad Company was granted a charter by Congress, 
1864. 





W 


"Start planning now for the annual convention of the National Association of 
Railroad and Utilities Commissioners at Glacier National Park, Mont., Aug. 27-30th. 





The first vessel of SAMUEL CUNARD’S newly-created steamship company, the 
“Brittania,” sailed from Liverpool for Boston, 1840. {Independence Day. 
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The first wall type of telephone was put into use in Meriden, Conn., 1878, [The 


Chinese were the first users of natural gas. 





DM 
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E. H. HARRIMAN announced the reorganization of the Union Pacific Railroad, a 
with SCHIFF, FRICK, STILLMAN and WM. ROCKEFELLER as directors, 1897. 





io) 





Illinois abandoned its state railroad when it sold the 8-mile property for $21,000, 
leaving the public saddled with a debt of $15,000,000, 1847. 
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The first regular stage coach between New York and Philadelphia, “a covered 
Jersey wagon,” guaranteed to make the trip in 3 days, started service, 1758. 





r 


The law under which the Railroad Commission of Wisconsin now functions was 
approved 1907, {Hot as blazes about now! 
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“Antoine Le Claire,” the first locomotive to turn a wheel in Iowa, arrived in Rock 
Island, for use on the Mississippi & Missouri Railroad, 1855. 














most communities the public utility company is among the most important 
business institutions. Usually it tis the largest taxpayer.” 
—Epwarp F, Mackay 
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From a drawing by 
E. H. Suydam 


Courtesy of the 
New York Edison Company 


THE SEAT OF POWER: ONE OF THE 
CONSPICUOUS STRUCTURES IN THE 
MID-TOWN SECTION OF NEW YORK 
CITY; THE “EAST RIVER STATION” 
OF THE NEW YORK EDISON COMPANY 
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The PUBLIC UTILITIES AND THE PUBLIC 


ATE-fixing franchises continue 
R to be two-edged swords. At 

the time they are granted the 
terms are usually fair enough, but a 
fluctuation in the value of the dollar 
invariably creates an inequality of 
compensation on one side or the other. 
Many of these rate contracts have 
been set aside under the police pow- 
ers of the state-—sometimes for the 
purpose of reducing rates, some- 
times in order to increase them, and 
sometimes the State Commission has 
no power to change them at all. This 
last situation usually results in either 
a burden on ratepayers or a dissolu- 
tion of a utility’s property, depending, 
of course, on which way the wind 
blows. 

What is likely to hurt the utility 
companies the most about these rate 
franchises is the fact that where the 
state cannot, or refuses to, relieve 
them from the inequality of a fixed 
rate, they are not even permitted to 
abandon service and recover the sal- 


vage value of their investment. Such 
has been the experience of the Geor- 
gia Power Company which now owns 
the street railway in Decatur, Geor- 
gia. 

The company had been trying to 
operate on a 5-cent fare fixed by its 
franchise with the city. In 1925, the 
city notified the company that it 
would have to defray certain paving 
expenses. The company told the city 
that unless it were relieved of the pav- 
ing obligation it would have to sur- 
render its franchise, abandon service, 
and tear up its tracks. The city re- 
fused to rescind the assessment and, 
when the company attempted to carry 
out its promise, the city took court 
action to stop it. The latest decision 
of the supreme court of Georgia, sus- 
taining the city in its refusal to allow 
the company to abandon service, 
states : 

“To allow the plaintiff in error to 


surrender its franchise and permit 
and tear up its track would destroy 
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the very terms of the contract itself. 
It is not so much the franchise that 
we are dealing with, but the specific 
contract made in pursuance thereof. 
The terms of it are that the company 
will ‘never’ charge more than 5 
cents for one fare, and that it would 
maintain the track in a substantial 
and safe manner and operate it with 
rolling stock.” 


Here is another interesting extract 
from the opinion: 


“The trouble with the plaintiff in 
error is, it has made an ‘express con- 
tract’ with Decatur not to charge 
more than 5 cents for one fare. We 
can take judicial cognizance of the 
deflation in the value of the dollar 
as contended by plaintiff in error, 
but how can that help the Georgia 
Power Company under the terms of 
its contract ? 

“And the Supreme Court of the 
United States said with reference to 
this rate contract: ‘The contract be- 
ing valid we are not concerned with 
the question whether the stipulated 
rates are confiscatory.’ The parties 


having entered into an express con- 
tract as to what the fare should be, 
it is immaterial whether it is confisca- 
tory or discriminatory.” * 


This decision compels the company 
to go on losing money because it has 
made a bad bargain. It is the pretty 
general opinion elsewhere that the 
“bargain and sale” method of utility 
rate regulation is economically un- 
sound. Continual service cannot be 
given at less than cost even if the im- 
provident contract demands it. The 
company’s property is not confiscated 
but, on the other hand, it will steadily 
diminish. The investment of the 
company will be lost, perhaps 
through its own lack of vision, but 
just the same sooner or later it can- 
not goon. Then the community may 
go without service quite a while be- 
fore capital will ever be again at- 
tracted to such an investment. 





* Georgia Power Co. v. Decatur, No. 6849. 


7 
Complaints of Minority Stockholders Before the Commission 


M° public utilities are incor- 
porated. In this day and age 
incorporation is almost necessary to 
the success of any commercial enter- 
prise. The time when partners, sons, 
or brothers could operate a successful 
business on a large scale has gone, 
perhaps forever. It is true the small 
business of the country is still con- 
ducted by firms and proprietors and 
a few of the large business concerns 
are conducted as joint-stock compa- 
mies or express trusts. But the great 
proportion of American business is 
carried on under the corporate form. 
In 1922 there were 320,000 corpora- 
tions with an invested capital in ex- 
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cess of sixty-six billions paying in- 
come tax. Since then the number and 
capital has greatly increased. 

“The object of all business man- 
agement,” writes Thomas Conyngton 
of the New York bar, “is to combine 
good management with sufficient capi- 
tal to conduct some business under- 
taking profitably. Because the cor- 
poration accomplishes this end more 
simply and more efficiently than any 
other form of organization in use, it 
has become the usual form in which 
all of the larger business enterprises 
are conducted.” 

It is possible that the future will 
see the evolution of some improved 
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form of business organization. Part- 
nerships may perhaps be allowed to 
secure needed capital by issuing profit 
sharing certificates that will involve 
the holder in no additional liabilities. 
Undoubtedly, the corporate form 
could be much improved. It is, how- 
ever, the best form of business or- 
ganization now available. 

One of the problems of corporate 
procedure is the minority shareholder. 
The minority shareholder became a 
problem with the terrific expansion of 
business and holdings in many of our 
older companies during the last dec- 
ade. Business has moved swiftly 
these last ten years. Snap judgment 
and instantaneous action has often 
been necessary for companies to ride 
the crest of the wave of prosperity 
that started in 1920. This required 
powers in directorate boards amount- 
ing almost to dictatorships and very 
often the minority shareholder, for 
reasons of his own, stood in the way. 
Many a smart coup d’ etat has been 
spoiled by a well-aimed court injunc- 
tion from the hands of a minority 
shareholder. In fact, competitive 
commercial interests often have small 
holdings in rival concerns just to be 
in the position to aim them if neces- 
sary. 

In some states, such as Virginia and 
North Carolina, the control of cor- 
porations by the state is vested in the 
same Commission as the supervision 
of public utilities. These bodies are 
called “Corporation Commissions.” 
In most states, however, the power to 
regulate utilities is given to a Com- 
mission entirely separate from the 
regulation of corporations generally. 
This difference, apparently a detail of 
procedure, sometimes has an interest- 
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ing effect. A typical case recently oc- 
curred in Pennsylvania. 

Mr. George E. Graff is a well 
known citizen of Williamsport and 
owns a newspaper business in that 
city. Mr. Graff had become dissatis- 
fied with the financial structure of the 
Williamsport Water Company and, 
some time ago, he purchased two 
shares out of the total 18,285 shares 
of the utility’s outstanding stock. 

Then he brought a complaint be- 
fore the Pennsylvania Public Service 
Commission alleging that the com- 
pany directors had so burdened the 
company with unnecessary fixed 
charges that it was unable to serve 
the public adequately without in- 
creased rates. Mr. Graff claimed that 
this action prejudiced his interest both 
as shareholder and as consumer. He 
complained in both capacities. 

The Commission dismissed his 
complaint in his capacity as a share- 
holder, stating: 


“This Commission was created and 
now exists for the regulation of one 
particular type of corporation, name- 
ly, a corporation engaged in the pub- 
lic service, in its relation with the 
public which it serves. With the cor- 
poration’s internal structure and the 
relations of its members among them- 
selves, this Commission can have no 
interest except in so far as they af- 
fect the company’s ability to fulfill 
its corporate duties to the public. 
The power to regulate the issuance 
of corporate stocks and bonds as such 
has not been placed within our juris- 
diction. If complainant, Graff, is of 
the opinion that his rights as a mi- 
nority stockholder have been invaded, 
he has his remedy in the equity side 
of the court of common pleas. To 
the extent that the complaint attacks 
respondent’s proceedings from the 
point of view of a stockholder, it 








must be dismissed for want of juris- 

diction.” 

Going on to his capacity as a con- 
sumer, the Commission pointed out 
that both the consumer’s interest and 
the Commission’s jurisdiction over 
the internal capital structure of a 
utility is strictly limited to the possi- 
ble effect of such arrangements on the 
rates and service of the company. In 
other words, as long as a utility can 
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render good service at fair rates, its 
internal organization is its own busi- 
ness. The interesting query that 
arises from this case is whether the 
decision would be any different in 
Virginia or North Carolina where the 
Commissions also regulate corpora- 
tions generally from a standpoint of 
public policy. 


Graff v. Williamsport Water Co. Com- 
plaint Docket No. 7447. 
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The Evolution of a Telephone Corporation from a 
Mutual Assoctation 


F  pemeage example of the forbear- 
ance of a Commission to in- 
trude into intercorporate affairs 
comes from Ohio. The Leipsic 
Farmers Mutual Telephone Company 
is an unincorporated association of 
telephone users at Leipsic, Ohio; 
whose members in one guise or an- 
other have constructed a system that 
has grown to a value of nearly $100,- 
000. The trustees of this association 
recently made application to the Ohio 
Commission to reorganize the prop- 
erty by selling all its assets to a newly 
formed Community Telephone Com- 
pany in return for an issue of fully 
paid up stock. 

The reason given for this request 
was the very loose form of organiza- 
tion of the old Leipsic Mutual Com- 
pany, and in particular the absence of 
any shares of capital stock or other 
evidence of ownership. The Com- 
mission assented to the plan. 

Then appeared on the scene, Mr. 
R. T. Means, who asked the Commis- 
sion to rescind its order authorizing 
the transfer. It seems that Mr. 
Means, a comparative stranger in the 
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community, had sought to buy up the 
interests of the various owners of the 
old Leipsic Company by paying $40 
a share. During 1928 he secured con- 
tracts for the sale to him of 250 
shares. Mr. Means asked that the 
Commission hold up the transfer, 
suggesting that there might be some 
other organization or corporation 
which would pay more for the prop- 
erty. 

The Ohio Commission found it 
pretty difficult to come to any con- 
clusion because, prior to Mr. Means’ 
activity, a majority of the members 
had signed trust agreements designat- 
ing certain trustees who had made the 
application for the reorganization. 
It was not easy to decide just who 
the members of the company were. 

The Commission finally concluded 
that it would not be any nearer the 
solution by rescinding the order than 
it was in the first place. Commis- 
sioner Geiger stated : 


“There is pending in the court of 
common pleas of Putnam county, a 
very proper place, a petition which 
may bring before the court the ques- 
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tion of who is to have the shares that 
are to be produced by this sale, and 
the court has facilities and has juris- 
diction to examine into the rights of 
the parties. This Commission could 
not determine the relative interests, 
for that question belongs to a court 
of general jurisdiction and not to a 


Commission of this kind. We think 
that that can be thoroughly examined 
into, and satisfactorily disposed of 
by a proper court. The application 
will, therefore, be overruled.” 


Re Leipsic Farmers Mut. Teleph. Co. No. 
5528. 


e 


The Increase of Financial Credit Through Consolidation of 
Utility Properties 


peepee of the Victorian pe- 
riod used to wage many and bit- 
ter wars among themselves as to 
whether gold or silver should be the 
basis for United States currency. Al- 
though gold is today the nominal 
basis for our currency, time and the 
Federal Reserve have fairly well 
proven that the stability of the United 
States note rests on no specific com- 
modity. It rests upon the general 
credit of the Nation and credit in turn 
rests upon value. 

But credit isn’t a tangible thing. 
Credit is only an opinion, a pretty 
general opinion it is true, but never- 
theless an opinion that can change as 
man’s ideas change. The physical 
property value of a_horse-shoeing 
shop fifty years ago might not be 
much more and might even be less 
than the value of the same property 


today, but the credit that attaches 


itself to that business over and above 
the physical value of its units would 
obviously be vastly different simply 
because man’s habits and ideas have 
changed and the horse-shoeing busi- 
ness is a back number. 

Credit is an elusive element for the 
simple reasons that no two men think 
exactly alike about anything. The re- 
cent mergers in utility circles have 


given rise to a great deal of thought 
about credit. It is quite generally 
assumed that credit must be based on 
value, but insomuch as value is both 
tangible and intangible, the amount 
of credit that a company can com- 
mand is by no means necessarily 
measured by sticks or stones or what- 
ever else may be laying around under 
the corporate title. 

Credit may be in excess of the 
physical worth of the property. It 
may be a great deal less. Many street 
railway companies today have sys- 
tems valued at an amount far more 
than any shrewd business man would 
give them credit for. On the other 
hand, some power companies situated 
in good locations with encouraging 
future prospects can command credit 
much greater than their capital invest- 
ment. 

An interesting case recently oc- 
curred in Missouri where a certain 
water company asked permission 
from the Commission to buy another 
company for $345,000. The Com- 
mission had already found that the 
value of the property to be acquired 
was only $282,000. In explanation 
of its reasons for desiring to purchase 
the property for a consideration in 
excess of its fair value as found by 
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the Commissions, the purchasing 
company stated that upon acquisition 
of the new plant the size of its prop- 
erty would be so increased that it 
would be able to borrow capital and 
finance its requirements more readily 
and to better advantage than previ- 
ously, and it was further pointed out 
that its gross earnings would be 
greatly increased. 

In other words, the company took 
the position that the merger of the 
two properties would give a combined 
value in excess of the mere addition 
of the respective values of the two 
units before the consolidation. 

The reason why the Missouri Com- 
mission was interested was because 
the purchasing company also desired 
to issue securities on the strength of 
this additional credit which it claimed 
was created in the united properties 


by mere virtue of the union. The 
Missouri Commission did not venture 
any opinion as to whether or not the 
additional credit existed, but declined 
to permit the purchasing company to 
issue securities on it. The opinion 
stated : 


“While it is undoubtedly true that 
in most instances a large utility com- 
pany can finance its requirements to 
better advantage than a smaller one, 
mere size alone is not the only mat- 
ter to be considered. The financial 
fabric of the utility must be well 
balanced as regards the relationship 
of bonds, preferred stocks, and com- 
mon stocks to the total assets, and no 
matter how large the gross earnings 
may be, net earnings must be amply 
sufficient to pay fixed charges and 
dividends.” 


Re Independence Waterworks Co. Cases 
Nos. 4717, 6204. 


e 
Is the Nickel Subway Fare at the Taxpayers’ Expense Justifiable? 


N™ that the great battle of the 
nickel fare for New York city 
has temporarily subsided as a result 
of the action of the highest court in 
sending back the Interborough case to 
the state courts, and the surface lines 
have been rebuffed by the Transit 
Commission in their first move for a 
7-cent fare, it is interesting to take 
stock of the general transit situation 
in the metropolis. In the meantime, 
New York rides for 5 cents and 
Mayor Walker is very happy. 

What appears to be the principal 
topic of discussion now is, what will 
finally be done about the transit prob- 
lem? There seems to be a general 
agreement that the 5-cent fare itself 
cannot be made profitable in excess of 
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operating expenses. It seems to be 
quite generally admitted that if the 
5-cent fare continues on the subway 
and elevated lines, there will be defi- 
cits. The city’s investment in these 
lines will result in the taxpayers shar- 
ing the burden. Admitting all this, 
there are those who maintain that it 
is better so. 

Ordinarily, utility operation carried 
on at the taxpayers’ expense is a 
somewhat dubious policy and, in 
many cases, it would be unlawful dis- 
crimination. Is the particular transit 
situation of New York city any dif- 
ferent? There has been considerable 
argument to the effect that it is. 

The experience of the Mitten Man- 
agement, operating Philadelphia’s 
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new Broad street subway for a 3- 
month trial period, has demon- 
strated that the cost of carrying each 
passenger was 15 cents. Nevertheless 
the company’s officials have stated 
that it will oppose any attempt by the 
city to impose a self-sustaining fare 
for these subway operations. Opera- 
tions in the new Broad street subway 
are, of course, somewhat more expen- 
sive per passenger than on New 
York’s established systems, but the 
Mitten Company is in favor of con- 
tinuing the present rate of two rides 
for 15 cents. 

“Why,” says Mr. J. H. Shaw, 
vice-president of the Mitten Manage- 
ment, in an address before the Ameri- 
can Electric Railway Association last 
April, “should car riders be asked to 
pay the cost of a facility from which 
the gréatest financial benefit goes to 
the real estate owners, the business in- 
terest, and the city?” 

Mr. Shaw pointed out what he 
called two serious objections to an in- 
creased subway fare. First, it would 
greatly reduce the number of passen- 
gers, thereby defeating the very pur- 
pose for which the city has spent so 
much and plans to spend so much 
more; second, this depression in the 
transit business would be so reflected 
in the value of property as to cut 
down the city’s tax revenue in an 


amount greater than the increase ef- 
fected. 

The New York World reported 
Mr. Shaw’s remarks to be particular- 
ly significant in view of the position 
of the Mitten Management as a possi- 
ble rival of the B. M. T. for the opera- 
tion of the city’s independent or uni- 
fied subway. 

Practically everybody in New York 
rides the subways more or less. And 
everybody in New York, without ex- 
ception, gets at least an indirect bene- 
fit from the subway’s existence. 
Traffic in the metropolis is so con- 
gested that very many New Yorkers 
of average means have long consid- 
ered a private automobile as an ex- 
pensive waste of time. Garage space 
on Manhattan Island costs more than 
a family house rent elsewhere for the 
man with a moderate income. Every- 
body is a taxpayer directly or indi- 
rectly. Since, therefore, there is no 
appreciable portion of New York’s 
vast population which does not use 
directly or indirectly the subway or 
elevated lines, “taxpayer” and “sub- 
way rider” in New York city means 
practically the same thing. 

Is the convenience of the nickel 
fare worth putting the balance on the 
tax bill? This is Father Knicker- 
bocker’s big question. Anyway it is 
all very pleasant for us visitors. 


e 


Income Tax Return as Evidence in Rate Cases 


W: haven’t had the income tax 
very long but already it is get- 
ting into utility valuations as evi- 
dence. There are many evidences of 
value. The highest court has indi- 
cated that reproduction cost must be 
given serious consideration, but that 


is only one measure of value. Orig- 
inal cost, market price, book value, 
tax value, all still receive at times 
some consideration as reflecting the 
fair value of utility property for rate- 
making purposes. 

The amount of income tax paid by 
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a utility has no relation, of course, to 
the value of the plant but it does have 
some connection with its earning ca- 
pacity. For this reason there have 
been recent attempts to get income 
tax returns into evidence in rate 
cases. It isn’t always so easy. Two 
important rulings on this question 
have recently been made. At first 
blush it might seem that these rulings 
from the New Jersey and New York 
Commissions, respectively, are in con- 
flict; but as a matter of fact they are 
supplementary. The New Jersey 
Board ruled on the admissibility of 
Federal income tax reports, while the 
New York Commission deals with the 
State tax. 

The first case arose in a rate dis- 
pute between the city of Passaic and 
their local gas and electric company. 
The city asked the New Jersey Board 
for what the lawyers call a “subpoena 
duces tecum,” which is simply an or- 
der directing the utility to turn over 
copies of its income tax return, and 
the Board refused to issue the sub- 
poena. 

The decision of the Board was 
based principally on the fact that since 
the original return was in the posses- 
sion of the United States Government, 
the copies of these returns in posses- 
sion of the company were not “best 
evidence” and, therefore, could not 
be admitted over the objection of the 
company. The Board further pointed 
out that the procedure for obtaining 


e 


the original return filed with the Sec- 
retary of Treasury was clearly out- 
lined in certain statutes passed by 
Congress. Accordingly, any order 
that the Board might make attempt- 
ing to compel the Treasury Depart- 
ment to turn over this report would 
be ineffective against the officers of 
the Federal Government. 

However, the Board dismissed the 
city’s petition without prejudice to the 
city’s right to make application for 
the production of the original return 
in a manner prescribed by Congress. 
It appears that these returns are avail- 
able upon order of the President un- 
der rules and regulations laid down 
by the Secretary of Treasury. 

Concerning the second ruling, the 
New York Commission is reported to 
have decided recently that the returns 
made by a gas and electric company 
to the New York State Tax Commis- 
sion are not “privileged,”’ and will be 
available for examination at the hear- 
ings in a current rate controversy 
between the company and the city of 
Utica. It had been the position of the 
company’s attorney in opposing the 
introduction of the tax report as evi- 
dence that they were not public prop- 
erty but confidential communications. 

Beyond these two rulings by State 
Commissions there appears to be no 
court decision bearing on the admissi- 
bility of income tax data as evidence 
in rate cases. But we _ probably 
haven’t heard the last of it. 


A Municipality Is Not Permitted to Compete with a Private 
Electric Plant 


Aa, unusual situation exists 
at Brookville, Pennsylvania. 
This borough has for some time been 
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seeking to establish an electric plant 
of its own. However, there already 


exists in that territory an electric 
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plant operated by the Solar Electric 
Company. The borough some time 
ago sought permission of the Penn- 
sylvania Commission to acquire this 
plant. The Commission told the bor- 
ough that there were no objections to 
it acquiring the system if it could, 
and a certificate of approval was 
granted. 

But the Solar Company did not 
care to be acquired. The supreme 
court of the state set aside a condem- 
nation order granted by a lower court 
in favor of the borough and held that, 
although the latter had power to pur- 
chase the plant, it did not have power 
to condemn it. There remained only 
one course to the borough, namely, 
to buy the controlling stock. 

Here again the plan met opposition. 
Pending the court decision an in- 
dividual said to be a representative of 
a holding company had already pur- 
chased the stock and refused to sell 
it. Again the borough appealed to 
the Commission claiming that this ar- 
rangement was plainly an evasion of 
the Commission’s original order. 
The Commission declined to comment 
on whether it was or was not an evas- 
ion of its order but ruled that, in any 
event, it had no jurisdiction to pre- 
vent the sale of private utility stocks 
to a nonresident individual regardless 
of his motives in buying them. 

This was last January, but the bor- 
ough was still determined to go into 
the electric business. Thwarted in its 
attempt to secure the Solar Company, 
the borough decided to have its own 
plant anyway, and recently asked the 
Commission for a permit to construct 
and operate an electric system. Of 
course, the Solar Company protested. 

The borough took the position that 


the Solar Company was without 
standing to protest on the ground, 
first, that it was only a dummy cor- 
poration, owned and controlled by a 
national holding company and a sub- 
terfuge of ownership for the purpose 
of escaping the regulatory powers 
of the Commission; second, that the 
Solar Company was operated within 
the borough without a municipal con- 
sent to the use of its streets. 

The Commission granting the con- 
tentions of the borough failed to see 
the materiality of them. The Com- 
mission said, without regard to the 
intercorporate relations of the Solar 
Electric Company and its holdings, 
that its duty to enforce the state’s 
policy of noncompetition was clearly 
involved. As to its second contention 
the Commission likewise declined to 
take jurisdiction, saying that it was 
neither the function of the Commis- 
sion nor the proper forum in which 
issues of that character were to be 
adjudicated. The opinion stated: 


“We find nothing in the facts of 
the present case sufficiently persua- 
sive to constrain us to depart from 
the noncompetitive policy hitherto 
employed in applications of this 
character. It is a policy that has 
proven itself economically sound 
and one which we would hesitate to 
abandon without compelling reasons 
therefor. Inadequacy of service or 
unreasonableness of rates are not 
alone sufficient, since we are em- 
powered in such cases to apply cor- 
rective measures directly against of- 
fending public service companies in 
proper proceedings. We have, under 
proper circumstances, looked with 
favor upon municipal acquisition of 
utility plants operating within mu- 
nicipalities, and in fact have issued 
our certificate to the borough of 
Brookville for the acquisition of the 
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plant of the Solar Electric Company 
(7 Pa. P. S. C. 443). But we can- 
not see our way clear to approve an 
application such as this for the con- 
struction and operation of a mu- 


nicipal plant in direct competition 
with a company already occupying 
the field.” 


Re Brookville, Application Docket No, 
18007. 


e 


Municipal Plants Are Subject to the Indeterminate Permit Law 


L  nweaiesay has an indeterminate 
permit law. This law is rather 
unusual in some of its applications 
but, as interpreted by the Commission 
of that state, it seems to be working 
out fairly satisfactorily. It might be 
interesting for those interested in 
utility regulation in states which do 
not have indeterminate permit laws to 
know something about the workings 
of this form of regulation. 

An indeterminate permit is what a 
private utility gets in Wisconsin for 
surrendering its franchise. It is good 
indefinitely, as its name _ implies, 
thereby having some advantages over 
the old term franchise. And further- 
more the utility is guaranteed protec- 
tion from unwarranted competition 
for the full period of its lawful ex- 
istence as long as it maintains good 
service for fair rates. But in return 
for these guarantees the company 
must at any time stand ready to be 
acquired by the municipality in which 
it operates upon payment, of course, 
of a fair compensation. 

This is a bare outline of the inde- 
terminate permit. But even so a little 
reflection will immediately give rise 
to this question. What happens if 
the company having a permit for a 
certain territory is unable to serve it 
entirely? It frequently happens that 
a utility is assigned authority for a 
certain area. The area then develops 
along different lines than does the 


company so that it would be unprofit- 
able for it to serve certain parts of it. 
How can the utility render service 
without losing money or let another 
utility render service without forfeit- 
ing its indeterminate permit? 

Wisconsin has settled this problem 
in this way. A utility holding an in- 
determinate permit in a town may al- 
low another utility to serve any por- 
tion of it as its agent, providing, of 
course, that adequate service at rea- 
sonable rates is thereby provided for 
all inhabitants which the first utility 
is under obligation to serve. 

Here is a recent example involving 
a municipal plant. The Wisconsin- 
Michigan Power Company has a per- 
mit to serve the town of Vanden 
Broek. According to an agreement 
between the company and the city of 
Kaukauna operating an electric sys- 
tem, the latter was permitted to serve 
part of the town. 

Certain residents in the remaining 
patt also asked for city service. The 
city, in accordance with its agreement, 
refused to extend service and the 
residents complained. 

The Wisconsin Commission ruled 
that the city of Kaukauna, operating 
outside of the corporate limits was 
just like any other private plant and, 
therefore, could not render service in 
Vanden Broek without the express 
permission of the company which 
held the permit for that section. 

Diedrich v. Kaukauna, U-3775. 


748 





or 
pros 
Tru 
be © 
but 
mot 
hav 


of ¢ 
con 
whi 


pri 
vill 
for 
nei 


fine 


tax 
ish 


In 


its 


tion 
ying 


in- 
al- 


D> @m JQ 


we YS ee 





The Social Factor in 
Public Service Economics 


The increasing responsibilities of the public utility 

corporation in the development of the community 

which it serves—and the part it is playing in the 
cultivation of fields for its own growth. 


By FRANCIS X. WELCH 


in his talented essay on “Com- 

pensation” that no single industry 
or individual can be continuously 
prosperous in the midst of poverty. 
True prosperity to be lasting must 
be widespread and reciprocal. The 
butcher must have more money to buy 
more boots and the boot-maker must 
have more funds to buy more steaks. 

In the proportion that the supply 
of currency is available to a particular 
community, to that extent will the 
whole community enjoy it. 

This compensatory feature of com- 
munal wealth is a very fundamental 
principle of economics. True, the 
village Shylock may seem to thrive 
for a while on the adversity of his 
neighbors, but eventually even he will 
find after he has foreclosed all of his 
mortgages that he is land-poor and 
tax ridden in a country of impover- 
ished tenants. 


[’ was Emerson who pointed out 


UBLIC utilities cannot ignore this 
factor of social welfare. The 
Indiana Commission took the position 
in the case of one utility, at least, that 
its return should be limited to corres- 


pond with the general depression in 
the community where it operated. 
The theory is that a utility must share 
the ill fortune and hard times as well 
as the prosperity of the area in which 
it functions. 

In fact some utilities, recognizing 
this principle, have actually cashed in 
on it. Traction companies have laid 
out “pioneer routes” in new subdi- 
visions and suburbs without hope of 
immediate profit but for the purpose 
of building up sections that eventu- 
ally would teem with a populace 
ready, willing, and able to patronize 
such service. 

However, true as this fundamental 
principle may be, it has usually been 
regarded as indicating a problem to 
be dealt with by the utilities’ execu- 
tives at their own discretion. Yet a 
small but significant decision of the 
New York Commission has recently 
tended to show that possibly utilities 
in the future will be required to do 
their share towards the stimulation 
and maintenance of local prosperity. 

This case did not arise on the ques- 
tion of whether new service should be 
established but whether, on the other 
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hand, a certain unprofitable agency 
station of a railroad should be dis- 
continued. 


y seems that Holtsville is an agency 
station slightly more than fifty- 
three miles from the Manhattan ter- 
minal of the Long Island Railroad 
Company. Revenues for this station 
have been declining since 1924 and 
recently the company asked for au- 
thority to discontinue the agent. 

Evidence at the hearing before the 
Commission tended to show that the 
people in that section, depending on 
the station service, have been planning 
some important public improvements. 
In refusing the petition Chairman 
Prendergast held that declining reve- 
nue alone is not the only test that 
should be applied in such cases, es- 
pecially where the company’s business 
as a whole is prospering. He pointed 
out that there are certain social de- 
mands such as service to a sanatarium 
in that section that must be met for 
the convenience and welfare of the 
general public. He stated: 


“The people of the community 
should not be deprived of the services 
of an agent unless it is demonstrated 
that the necessity for one no longer 
exists. The Suffolk County Sani- 
tarium is an important public factor 
which should not be overlooked and 
whose needs, it would appear, justify 
the services of an agent. In addition, 
the construction of a new school 
house is a development which indi- 
cates that the people have faith in 
the progress of their community and 
are supporting that faith liberally. 
To reduce Holtsville to a nonagency 
station at this time would be a 
damper upon public spirit and be 
harmful to the community. If we 
are to set up a standard of revenue 
quality for a station, then let that 


standard be generaliy applied to all 
stations, and not a few selected for 
discrimination.” 


Re Long Island R. Co. No. 5302. 


It would appear, therefore, that the 
company has no discretion in treating 
one community any better than others 
along its lines and a community which 
shows promise of prospering must not 
be retarded by the withdrawal of rail- 
road service. The carriers must help 
out in boosting all sections along their 
routes to the same extent or else apply 
the strict rule of declining profits to 
all in the same way. 


ERE is involved a factor much 

broader and more important 
than the particular results in these 
cases, or other cases examined by this 
writer, would show. It is the factor 
of social compensation. 

Granted that the railroad has a duty 
to the people all along its route to give 
the best service possible at each point 
without impairing the service as a 
whole so long as the whole service is 
yielding a fair return. Granted that 
the company may not discriminate or 
single out a single station of mediocre 
or less than average business for dis- 
continuance while it maintains others 
doing even less business.* What is 
the limit of the railroad’s duty to 
render positive aid to these stations at 
a loss? Is the case any different 
when another type of utility is in- 
volved? 

Railroads and other utilities are 
just as much a part of the community 
as the butcher or the boot-maker. 
They will prosper when the citizens 
have money to spend and they will 


* Re Detroit, T. &-I. R. Co. (Ohio) No. 
5383, Mar. 28, 1929. 
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suffer when the citizens are hard 
pressed. It is to the advantage of the 
railroad then to stimulate, even at a 
paper loss at a particular point, pros- 
perity that eventually will reflect in- 
creased revenues for its operations as 
a whole. 


6 ome for example a railroad that 
runs from a settlement of say 
four hundred thousand souls, which 
we will call “City.” 

About fifty miles away is another 
similar settlement which we will call 
“Another City.” Between them, 
twenty miles away from City and 
thirty miles away from Another City, 
is a community of five thousand which 
we will call “Town.” 

Now suppose revenues of the Town 
station have been declining. The 
Town has no direct economic relation 
with either City or Another City, such 
as a suburb would have. It is an 
independent community standing on 
its own economic merit. 

Suppose that Town is in such a po- 
sition that a continuation of railroad 
service, however unprofitable at pres- 
ent, will inevitably so build it up that 
both its population and land values 
will double in ten years or less and its 
service will then become profitable to 
the railroad; whereas on the other 
hand a discontinuance of service will 
reduce the Town to a hamlet, depress 
its property values, and seriously im- 
pair its commerce. 

Should the railroad continue serv- 
ice under such circumstances? 

Before answering this question it 
is necessary to analyze the respective 
interests which the parties concerned 
have in this discontinuance. 

First of all, the citizens as tax- 


payers of Town are interested because 
it means increased value for their 
property and business. 

Next the railroad is interested be- 
cause it means a prospective expan- 
sion of profitable business. 

Finally the state and county are 
probably interested to some extent in 
the development of a thriving com- 
munity, but the citizens and taxpay- 
ers of City and Another City as such 
are not interested. 

Now if the railroad alone and un- 
aided “carries” the Town station at 
a loss for several years, who is really 
paying for it? The ratepayers in 
City and Another City are clearly de- 
fraying expenses. Should this be 
permitted? Only in one instance: 

If the continuance of this service 
will ultimately benefit the railroad 
service as a whole. 

Then, and then only, should the 
railroad be allowed to operate the sta- 
tion at a paper loss. To permit it 
otherwise would be compelling the 
riders of the two cities to subsidize 
the service in Town. 


HEN can it be said that the con- 

tinuation of service will have 
this effect of benefiting the utility’s 
operation as a whole? No definite 
test could ever be laid down. It 
should be a matter left to the discre- 
tion, within reason, of the utility 
directors. As a general principle, it 
might be said, that if the discontinu- 
ance would cause a present loss of 
revenue to the service as a whole 
amounting to more, or as much, as or 
possibly nearly as much, as the econo- 
mies locally achieved through the dis- 
continuance that would be a fair indi- 
cation that the service was justified 
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When a Public Utility May Render a 
Special Service at a Loss: 


“A utility is justified in serving a particular community in its 
territory at an apparent local loss only when such loss may 
be offset by resulting benefit accruing strictly to its own 
system and inuring to the general good of its ratepayers, and 
where its operation as a whole will not become unprofitable.” 





even at an apparent local loss. Then 
too, where the prospective expansion 
and increased volume of business 
promise to reimburse the general rate- 
payers by causing cheaper operating 
conditions, that would be a sufficient 
reason. 

But where the railroad will not get 
a proportionate return for the benefit 
it brings to the community, it should 
not be permitted to render the service 
unless some one pays the bills. There 
is no justice in making the train 
riders of City and Another City pay 
for the service to Town when they 
personally receive no compensation 
from the Town’s increased value. 
Under such circumstances, if Town 
wants the service bad enough it should 
pay the bill directly to the railroad. 
Perhaps the advantages accruing to 
the railroad amount to 50 per cent 
of the loss. In that event the tax- 
payers of Town should pay the other 
50 per cent, and if the state and 
county are receiving any special bene- 
fit even they should share proportion- 
ately the burden of continuing the 
service. 

A typical table, varying of course 
according to the facts in each case, 
might be compiled along the follow- 
ing lines: If the local loss to the rail- 
road is $10,000 a year and the benefit 


of continued operation to the rail- 
road’s general system amounts to 50 
per cent of that total, and Town is 
receiving say 45 per cent benefit, con- 
tributions might be as follows: 


Railroad - - - $5000.00 
Town - - - = 4500.00 
County and state - = - 500.00 


In other words, as long as the rail- 
road’s general system is losing money 
on the Town service, it should be re- 
imbursed for the expense of the serv- 
ice plus a fair return, or else be per- 
mitted to discontinue, even though a 
continuation would increase prop- 
erties and business values in the Town 
any number of times. 


sb analyze another situation, let 
us move Town in toward City 
about fifteen miles, making it a suburb 
five miles out. How does this change 
the situation? 

We see now that there is a direct 
economic relation between City and 
Town. City is now interested in de- 
veloping Town and in such an in- 
stance the taxpayers (and not the 
ratepayers ) of City might be interest- 
ed as a matter of public convenience 
and necessity or as a matter of civic 
development or regional planning in 
maintaining the service. To that ex- 
tent it should share the bill along 
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with Town, County, and State—pro- 
viding, of course, the railroad itself 
will not be benefited to an extent 
sufficient to keep up the particular 
local loss. The interest which prop- 
erty owners in the City might have in 
increasing the value of their holdings 
as a result of well developed suburbs 
is not in legal theory identical with 
the interest of City train riders, al- 
though as a matter of fact they might 
be one and the same person. 

It is clear, however, that these con- 
tributions to the utilities should be 
required only in case of a deficiency 
of earnings of the utility as a whole 
on account of the station involved. 
If no such deficiency occurs or exists, 
no contribution is needed no matter 
how much the incidental communal 
benefit derived may be. 


b Bhs us take one more example. 
Let us suppose that in this 
suburb Town there is a large emer- 
gency hospital for the benefit of the 
inhabitants of City and Town. It 
has been built out in this suburb as 
many hospitals are because of the 
restful surroundings and other favor- 
able conditions. The taxpayers of 
City and Town alike help maintain 
the hospital. It is a social institution. 
There is in such a service some de- 
mand for transportation of visitors 
and persons working there. Should 
the railroad bear this burden because 
it is a social necessity ? 

No. 

Should the general taxpayers of 
City and Town (and possibly in some 
cases, County and State) share the 
burden? 

Yes. 

The argument might be advanced 


that only those receiving treatment 
and their visitors and persons working 
in the hospital use railroad service. 
As a matter of fact, for every man 
who has to be taken to an emergency 
hospital there are probably more than 
twenty who escape this misfortune. 
It is clear that the twenty should not 
be excused from paying taxes for the 
maintenance of the hospital; and like- 
wise, to argue that the twenty should 
be excused from bearing the burden 
of the incidental railway service 
would be like saying that persons pay- 
ing for accident insurance, who do 
not have accidents during the current 
period, should be excused from pay- 
ing the premiums for that period. 
The hospital is ever open to all citi- 
zens of Town and City, and it means 
just as much to the twenty healthy in- 
dividuals who do not have need of its 
service as it does for the less fortunate 
who had to go there. The social 
obligation of City taxpayers to share 
the upkeep of the railroad service to 
this hospital is in exact proportion to 
their obligation to share the upkeep 
of the hospital itself, but the rate- 
payers of the railroad’s general sys- 
tem should not be burdened if it is 
otherwise unprofitable. 


HESE are just a few examples of 

the social factor of public utility 
economics—a factor concerning which 
little has been written and less de- 
cided, and a factor which promises to 
become more important and compli- 
cated as the service of our other grow- 
ing utilities expand over a large num- 
ber of interconnected communities, 
and the social and economic relation 
of these communities to each other by 
virtue of this expansion or otherwise 


753 








PUBLIC UTILITIES FORTNIGHTLY 


become closer knit. The railroad has 
been chosen as a typical utility but the 
principles here outlined should be just 
as valid in the cases of busses, electric, 
gas, or telephone companies. 

As the population of our cities 
grows larger and as their various 
economic structures become more 
complicated, interwoven, and depend- 
ent, the element of reciprocity plays 
an increasing part in the solution of 
municipal tangles. The problem of 
highway maintenance has been taken 
care of by state road funds and gaso- 
line taxes, but a public utility serving 
such a metropolitan area is confronted 
with a different problem. It must 
assume the delicate task of distribut- 
ing the rate burden adequately by ad- 
justing rates to each community with- 
out offending the other. 

Here is an actual case: 

The city of Wichita, Kansas, has a 
central population of about 100,000 
and a suburban population of about 
100,000 more. A public service com- 
pany there started to charge the same 
rates for electricity in each: commu- 
nity. The central city, however, asked 
for a reduction on the theory that it 
being more thickly populated than the 
suburban towns, the cost of service 
should obviously be less in the city 
than in the suburban communities. 
The city proper felt that a uniform 
rate to such a metropolitan area was 
necessarily a discrimination. The 
Kansas Commission, however, held 
against the city on that proposition. 

As was stated in an article in these 
pages :* 


“The problem of adjusting rates 





*“How the Factor of Economic Compen- 
sation Works,” Pusiic Utivities FortNicutT- 
Ly, Feb. 21, 1929, page 181. 


for various communities served by 
the same company without unfair dis- 
crimination is a difficult one. Where 
cities are widely separated and not 
dependent, one upon another, each 
should probably be considered as a 
separate unit for rate-making pur- 
poses. But where they form a group 
closely interdependent, it would seem 
that they might well be treated as a 
unit with uniform rates as was done 
in the Wichita case. The large city 
would seem to have little ground for 
complaint if its rates are lower, as 
the result of the adoption of this 
policy, than are rates for similar serv- 
ices in places served independently.” 


iy this had been a telephone com- 
pany, the principle of reciprocal 
value of the service might even be 
clearer. Anyone can see that a local 
telephone service as a whole becomes 
more valuable with the addition of 
every new station. If, therefore, 
operating expenses for 10,000 sub- 
scribers in Wichita were just about 
the same as for another 10,000 sub- 
scribers in the suburbs, and an alloca- 
tion of property value to each class 
were impractical, uniform rates 
throughout the whole area should 
obtain for the simple reason that the 
suburban service would be just as 
valuable to Wichita subscribers as the 
Wichita service would be to the sub- 
urban subscribers. 

To summarize, therefore, a utility 
is justified in serving a particular com- 
munity in its territory at an apparent 
local loss only when such loss may 
be offset by resulting benefit accruing 
strictly to its own system. Where 
the resulting benefits, however, accrue 
only to local or other interests, such 
interests must contribute to the main- 
tenance of the unprofitable service in 
proportion to the benefits derived. 
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Remarkable Remarks 





Sir Ernest Benn 
Economist. 


ABRAM F. Myers 
Former Chairman, Federal Trade 
Commission. 


Joun J. Rasxkos 
Vice-President and Chairman of 
Finance Committee, Gen- 
eral Motors. 


Dr. Frank H. VizEtTELLY 
Lexicographer. 


Heywoop Broun 
Columnist. 


Oscar H. Foce 
President, American Gas 
Association. 


Davin LAWRENCE 
Editor, United States Daily. 


Rosert E. Rocers 
Professor at Massachusetts 
Institute of Technology. 


“It is nobody’s business to look after public prop- 
erty.” 


¥ 


“The man who undertakes to fix prices without ade- 
quate cost data will likely run amuck.” 


¥ 


“Men who do not assume responsibility never accom- 
plish much. Life itself is a responsibility.” 


> 


“Thirty years ago I began a collection of errors in 
the use of English. Today that collection forms a file 
of fifty-five volumes, that contain no less than 17,000 
abuses or misuses of words.” 


¥ 


“I think it was a shade petty for the Supreme Court 
of the United States to withhold its railroad decision 
until precisely thirty-eight minutes after I had sold my 
25 shares of St. Louis & San Francisco. I may sue 
somebody. Perhaps the railroad.” 


¥ 


“Those who have attacked us as a ‘trust’ find the 
ground taken from under their feet by the sudden 
realization that this ‘trust’ is really a trusteeship of mil- 
lions of wage earners, families, and business men in 
every section of the country.” 


¥ 


“There would, of course, be opposition to any pro- 
posal to deny mail privileges to newspapers that were 
owned by power companies or any other interests, for 
the same principle has been debated before and the fear 
has been expressed that to deny one group of citizens 
the right to own properties might lead to similar dis- 
crimination against others, and might be eliminated by 
the courts on constitutional grounds.” 


- 
“Be a snob, marry the boss’s daughter instead of his 
stenographer, dress, speak, and act like a gentleman, 


and you'll be surprised at the amount of murder you 
get away with.” 
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W. B. Story 
President, Atchison, Topeka 
and Santa Fe. 


Ep Howe 
“The Sage of Potato Hill,” 
Atchison, Kansas. 


Henry Forp 
(His entire speech delivered at 
the National Electric Light 
Association Convention 
June 6, 1929.) 


MattHew S. SLoan 
President, New York Edison 
Company. 


Deane W. Matott 
Assistant Dean, Harvard Graduate 
School of Business 
Administration. 


Berton BRALEY 
Writer. 


Jutius H. Barnes 
Chairman of the Board, U. S. 
Chamber of Commerce. 


Wittram L. Ransom 
New York Attorney 


“While interests connected with railroads jumped to 
the conclusion it was a sweeping decision in favor of 
the railroads, we do not know whether it was or was 
not, or whether it will help us or not.” 


¥ 


“When private enterprise does anything to benefit the 
people, the politicians try to break it up.” 


¥ 


“All I have to say is that my factory is turning out 
8,000 electric light plants a day.” 


* 


“Trends in our industry over a period of several 
years show that it is slowly being squeezed between 
the jaws of a pair of pincers. One jaw is a decline in 
the kilowatt hour sales and revenue for each dollar of 
investment. The other jaw is a rising investment per 
kilowatt of installed generating capacity.” 


¥ 


“The newspapers today are filled with criticisms and 
suspicions, and a certain amount of fear, that the elec- 
tric light and power companies have become a species 
of diabolical octopus, which will get out of control and 
choke the very life of the Nation.” 


¥ 


“Today it is the engineer, the scientist, the inventor, 
and the business man who concern themselves with 
Romance, who carry it on as their daily job, and who 
are too busy making sagas to sing them.” 


- 


“Modern industry, and particularly the power indus- 
try, has presented to all of us the priceless gift of 
leisure hours.” 


>? 


“Political outbursts have rarely any practical relation 
to the rate reductions which from time to time have 
taken place steadily throughout the industry. More 
often, in my experience, these unreasoned agitations 
and the litigations to which they have given rise have 
actually delayed reductions which would otherwise have 
taken place and have seriously obstructed formal im- 
provements of public benefit in the rate structures of 
the utilities affected.” 
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The Real Significance of 
The Interborough Case 


The long-continued efforts of the Interborough Rapid Transit Company 
(which operates one of the important subway systems of congested New 
York) to obtain an increase in its nickel fare have had more than a local 
interest. In the May 2d issue of Pusiic Utivities FortNiGHTLY counsel 
for the Transit Commission stated his side of this controversy; in the 
following article counsel for the Interborough points out what, in his 
opinion, the litigation really involves, and what the recent court decision 
means to public utility corporations generally. 


By WILLIAM L. RANSOM 


, \HE safety and adequacy of 
rapid transit facilities in New 
York city is a matter of con- 

siderable interest, if not direct con- 
cern, to many persons not resident in 
New York city.* A large percentage 
of the millions of riders upon these 
railroad lines are residents of other 
States. Recent litigation as to rates 
of fare on the conspicuous rapid 
transit lines of the metropolis has 
inevitably aroused a measure of in- 
terest and public concern in many 
other parts of the United States. To 
some extent, this widespread mani- 
festation has failed to take into ac- 
count the unique aspects of the metro- 
politan situation and the limited char- 
acter of the issues presented and thus 
far passed upon in the litigation.7 


* Sun Printing & Publishing Asso. v. New 
York, 152 N. Y. 257, 273, 46 N. E. 499; Ad- 
miral Realty Co. v. New York, 206 N. Y. 
110, 127-130, 99 N. E. 241; Matter of Mc- 
Aneny v. Board of Estimate, 232 N. Y. 377, 
394 


t+ Interborough Rapid Transit Co. v. Gil- 
christ, 26 Fed. (2nd) 912, P.U.R.1928D, 92; 
— U. S. —; P.U.R.1929B, 434; see, also, 25 
Fed. (2nd) 164. 
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In several particulars, the status 
of rapid transit lines in New York 
city does not correspond closely to 
that of other regulated utilities 
throughout the United States. The 
subway lines do not represent in- 
vestments of private capital alowe. 
Generally speaking, the subway tun+ 
nels have been built and are owned 
by the city of New York. The ele- 
vated structures and equipment are 
privately owned. The subway equip- 
ment, including power-houses and 
yards, are in large part private prop- 
erty. Out of the total claimed pres- 
ent value of $898,793,648 of proper- 
ties used in the subway and elevated 
properties (taking the Transit Com- 
mission’s engineers’ figures for the 
city-provided property), about $342,- 
380,000 represents property provided 
by the city, and $556,413,648 repre- 
sents property provided by the com- 
pany. The combined properties are 
required to be operated as “a unified 
system for a single fare” on each of 
the elevated and subway lines. 

The operator of this unified sys- 
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tem has not been granted a franchise 
for the subway lines in the ordi- 
nary sense, such as is held by 
other street railroads and by public 
utilities. The grant of franchise 
rights for the subway lines is coupled 
with a lease of the city-owned prop- 
erty, for operation in conjunction 
with the company-owned properties. 
As to the rapid transit properties 
owned by it and leased to the private 
company for operation, the lessor city 
has been held to have the status, the 
rights, and the liabilities, of a private 
railroad corporation.* The lease em- 
bodies the terms of a complex busi- 
ness arrangement between the city 
and the company, including the rental 
paid to the city for the use of the 
property leased by it. Certain pay- 
ments to the company on account on 
its return are placed ahead of the ren- 
tal payments to the city. Over and 
above these sums, the company and 
the city have the right to share alike 
in the earnings of the combined prop- 
erties. Incorporated in such leases 
are the fare provisions which have 
given rise to litigation. The central 
question in that litigation has been 
whether, under the law and policy of 
the State of New York, the regula- 
tory provisions of its Public Service 
Commission Law are to be deemed an 
implied but integral part of the fare 
provisions of these leases. 


O* the side of substantive and con- 
stitutional law, the Interbor- 
ough litigation in the Federal Courts 
has invoked no principles that could 


* Re Rapid Transit Railroad Commrs. 197 
N. Y. 81, 90 N. E. 456; Litchfield Construc- 
tion Co. v. New York, 244 N. Y. 251, 155 N. 
E. 116; New York & Queens Electric Light & 
P. Co. v. New York, 221 App. Div. 544, 224 
N. Y. Supp. 564. 


be deemed new, startling, or extreme, 
and the procedure followed was an 
extension, to rapid transit, of regula- 
tory mechanisms which had long been 
routine as to other public services. 
No radical enlargement of Federal 
jurisdiction was sought to be estab- 
lished by the Interborough Company, 
and no curtailment of the familiar 
Federal jurisdiction inheres in the 
recent rulings of the Supreme Court. 

The action of the Interborough 
Company and the decision of the Fed- 
eral Special Statutory Court in its 
favor were based upon the statutes 
and decisions of the state of New 
York, as construed by counsel for the 
plaintiff and interpreted by that tri- 
bunal. The decision of a majority of 
the members of the Supreme Court 
was predicated upon a different view 
of the extent of the development of 
the law of New York upon the vital 
question in the case. Had the Su- 
preme Court accepted the view of the 
local court as to the state of the local 
law, a different final outcome of the 
plaintiff's application for a temporary 
injunction would doubtless have been 
indicated. 

There are some states in the Union 
in which the plaintiff's claimed cause 
of action could not possibly have been 
asserted. In other states, the plain- 
tiff’s claim of right to protection 
against whatever confiscation it could 
prove would be unquestionable. In 
the case at bar, the interlocutory re- 
lief granted by the three-judge court 
and its reversal by a majority of the 
Supreme Court, depended upon the 
view taken as to the applicable law of 
the state of New York. The Su- 
preme Court did not hold that the In- 
terborough Company could have no 
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What New York City’s Insistence on the 


5-cent Fare Is Doing to the Subway Service 


“Other public utilities in New York city have grown and ex- 
panded their services and properties as needed for public serv- 
ice. Private capital without limit has been glad to invest in 
rendering unrivalled utility service. The city has prevented 
this to the rapid transit companies. At the same time it has 
failed to furnish service itself. Existing congestion and in- 
adequacy of rapid transit service in New York city is the 


logical result of the city’s deliberate policy. 


The purpose has 


been to destroy and to end private ownership and operation.” 





Federal relief against confiscation in- 
flicted by state regulatory authority, 
but was of the opinion that the state 
law on the subject had not been suf- 
ficiently clarified and settled to per- 
mit a Federal Court to issue an inter- 
locutory injunction based on its view 
of a question of law “primarily for 
determination by the local courts,” 
particularly where the interlocutory 
injunction had the effect of restrain- 
ing a prompt testing of the question 
of law in suits brought by the public 
authorities in the state courts. 


5 immediate question in the 
case, of course, was whether the 
rates of fare chargeable on the rapid 
transit (subway and elevated) lines 
in New York city were subject to 
regulatory revision, upward or down- 
ward, according to the procedure pro- 
vided by the Public Service Commis- 
sion Law, as changed costs and con- 
ditions of service might require. 
The Transit Commission and the 
city of New York contended vigor- 
ously that the rapid transit services 
were outside the regulatory powers 
and jurisdiction of the Commission 
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and were fixed and limited to an in- 
flexible fare of “5 cents but not 
more,” by the terms of contracts 
made by the Commission with the 
rapid transit street railroad compa- 
nies. If the Commission had been 
vested by the New York statutes with 
the power and duty of keeping street 
railroad fares, including those on 
rapid transit lines, neither more nor 
less than reasonable, then a cause of 
action under the 14th Amendment 
would be clearly established, if the 
regulatory processes of relief were 
duly invoked by a carrier suffering 
from a confiscatory fare and the right 
to charge a higher fare was denied to 
it by the repository of the state’s 
regulatory power. 


Ses New York law as to the right 
and power of its regulatory 
Commissions to fix or permit the 
charging of fares neither too high 
nor too low, notwithstanding the pro- 
visions of franchises and other con- 
tractual agreements between mu- 
nicipalities and public service com- 
panies, has been in course of progres- 
sive development for a decade, ever 
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since increased wages and costs 
brought pressure for increased rates 
and fares as the prerequisites of safe 
and adequate service by public utili- 
ties. The law of the state on this sub- 
ject is to be found primarily in its 
statutes, notably the Public Service 
Commission Law as enacted under 
the leadership of Governor Charles 
Evans Hughes, but these statutes 
have been interpreted in opinions in 
several scores of cases in the state 
courts. There has been under devel- 
opment “‘a new public policy,” a pro- 
gressive doctrine of reasonableness 
and adequacy in the rates and fares 
charged for essential public services 
in the state of New York, a rejection 
as “bad political economy” of the 
view that “the public is best served by 
that which is cheap,” * and a refusal 
on the part of the sovereign state of 
New York to permit any of its sub- 
ordinate agencies (municipality or 
Commission), to alienate or suspend 
the right of the state, its citizens, and 
its corporate creatures, to have the 
rates and fares charged for essential 
public services kept neither too high 
nor too low through action of the 
paramount Public Service Commis- 
sion Law and the regulatory Commis- 
sions. 


‘i provisions of that statute and 
the powers and duties of those 
Commissions have been held to enter 
into and form a part of the rate or 
fare provisions of all franchises, con- 
sents, or contracts entered into before 
or after the enactment of the Public 
Service Commissions Law in 1907, 
excepting perhaps “constitutional” 








* People ex rel. South Glens Falls v. Pub- 
lic Service Commission, 225 N. Y. 216, 221- 
223, P.U.R.1919C, 374, 121 N. E. 777. 


consents for street railroads granted 
by municipalities between 1875 and 
1907 (not here involved). As to fare 
provisions in franchises and contracts 
entered into since 1907, the unvary- 
ing New York rule and decision has 
been that the regulatory powers are 
paramount, and that the statutes, em- 
bracing the powers and procedures 
erected in the Public Service Commis- 
sion Law,7 

“enter by implication into its terms. 


They do not change the obligation. 
They make it what it is.” 


This rule and “new public policy” 
of continuing reasonableness of rates, 
fares, and charges, had been broadly 
declared by the New York courts and 
uniformly applied to every variety of 
public utility service within the state 
except rapid transit street railroads. 
It had been definitely declared and 
applied to street railroads, and the 
subway and elevated rapid transit 
lines are defined as “street railroads” 
under the New York Public Service 
Commission Law. In numerous and 
varied phases, for many years, the 
Commission had actively asserted and 
exercised regulatory jurisdiction and 
powers over the subway and elevated 
lines, including their rate schedules, 
capitalization, accounts, services, and 
operations, under the Public Service 
Commission Law. No decision of 
the state courts squarely had held that 
statute applicable to subway or ele- 
vated fares. 


I epee the pressure of its financial 
extremity and the urgent need 
of its patrons for the means of bet- 
ft People ex rel. New York v. Nixon, 229 


—" 356, 361, P.U.R.1920F, 1008, 128 N. E. 
245. 
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ter rapid transit service, the Inter- 
borough Company, on February 1, 
1928, invoked again the regulatory 
procedures and powers provided by 
the Public Service Commission Law, 
and sought to bring about an estab- 
lishment of its right to a higher fare. 
It believed and asserted that, under 
the law of the state of New York as 
interpreted by its courts, the fixed 
fare provisions of the subway and 
elevated contracts were not immuta- 
ble but were subject to regulatory re- 
vision by the Commission. The lat- 
ter tribunal made clear its intention 
to deny relief, and subsequently car- 
ried out its intention by a formal or- 
der, and sought to hold the company 
to the 5-cent fare regardless of rea- 
sonableness. This was believed by 
the company to amount to an inflic- 
tion of confiscation, a denial of the 
company’s constitutional right to rea- 
sonable compensation. 


S° the cause was taken to court, and 
the plaintiff moved for a prelimi- 
nary injunction as to fares. The 
special statutory court, made up of 
three Federal judges long resident in 
New York state and city, one of them 
the senior and presiding judge of the 
United States Circuit Court of Ap- 
peals for the Second Circuit, were of 
the opinion that the local law of the 
state had been so clearly stated and 
settled by the state courts as to enable 
the plaintiff to predicate a claim for 
Federal relief upon it.* They de- 
clined to except the rapid transit 
street railroads from the broad pub- 
lic policy and the regulatory rulings 
above described. This led logically to 


*Interborough Rapid Transit Co. v. Gil- 
christ, 26 F. (2d) 912, P.U.R.1928D, 92. 


the granting of relief by a temporary 
injunction order pending final hear- 
ing, and an appeal to the Supreme 
Court was taken by the public author- 
ities. 

After argument and reargument in 
the Supreme Court, the conclusion 
was reached (Justices Van Devanter, 
Sutherland, and Butler dissenting) 
that + 


“Considering the entire record, we 
think the challenged order was im- 
provident and beyond the proper dis- 
cretion of the Court.” 


This was the actual point of de- 
cision. As the Court was passing 
only on an appeal from an order 
granting a temporary injunction in 
the main action, the question before it 
was whether the Court below had 
abused its discretion in entering that 
particular order. In Alabama v. Unit- 
ed States (49 Sup. Ct. Rep. 266), de- 
cided the same day (April 8, 1929), 
the Supreme Court said: 


“That the doctrine to be followed 
in reviewing such an order applies in 
the case of an order of a court of 
three judges denying an interlocutory 
injunction does not admit of doubt. 
United Fuel Gas Co. v. Public Serv- 
ice Commission (January 2, 1929), 
278 U. S. 322, 326, 49 Sup. Ct. Rep. 
157; Chicago, G. W. R. Co. v. Ken- 
dall, 266 U. S. 94, 100, 45 Sup. Ct. 
Rep. 55. The duty of this Court, 
therefore, upon an appeal from such 
an order, at least generally, is not to 
decide the merits but simply to de- 
termine whether the discretion of the 
Court below has been abused.” 


The view that the temporary in- 
junction order was “improvident and 
beyond the proper discretion of the 





¢ Gilchrist v. Interborough R. T. Co. 
P.U.R.1929B, 434, 49 Sup. Ct. Rep. 282. 
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court” was stated to be based on the 
fact that “to support the action of the 
Court below,” it would be necessary 
to show: 


(1) That “the Commission had 
taken, or was about to take, some im- 
proper action” in respect of the In- 
terborough Company’s schedules and 
application ; and 

(2) That “the 5-cent fare was so 
low as to be confiscatory while the 
proposed charge of 7 cents was rea- 
sonable.” 


Jue Court added that “we think 
neither of these things appears 
adequately from the present record.” 
Particularly with respect to matters 
affecting (2) above, the Court was 
very careful, throughout its opinion, 
in discussing what was or was not 
shown by the record before it, to note 
“These and similar figures are mere 
rough approximations,” and “These 
and similarly stated figures are in- 
tended only to give a fair idea of the 
problems presented—they do not in- 
dicate adjudication of any disputed 
question.” As to the claim of the 
company for an 8 per cent return 
upon the present value of all the 
properties owned or leased by it and 
used in the public service, the Court 
pointed out that a large part of these 
properties are owned by the city and 
are in the nature of public streets. 
The majority held that this claim “is 
unprecedented and ought not to be ac- 
cepted without more cogent support 
than the present record discloses.” 


rs to the primary question of 
what the State Commission had 
done, the majority of the Court held 
that the Transit Commission had not 
taken, and was not about to take, any 
“improper action” as to the plaintiff's 
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assertion of right to a higher fare, be- 
cause all the Commission was propos- 
ing to do was to test and settle, in the 
state courts, the unsettled question of 
law, and the Supreme Court held that 
the Commission’s purpose to submit 
this question to the primary determi- 
nation of the state courts “should not 
be thwarted by an injunction,” par- 
ticularly one temporary in character. 


4 grounds of the decision ap- 
pear in the following excerpts: 

“Considering the entire record, we 
think the challenged order was im- 
provident and beyond the proper dis- 
cretion of the Court. 

“The record is voluminous; the 
contracts between the parties are 
complex; the relevant statutes intri- 
cate. No decision of this Court or of 
any court of New York, authorita- 
tively determines the questions at is- 
sue. The basic one calls for con- 
struction of complicated state legis- 
lation. ‘ 

“The effect of the contracts, long 
the subject of serious disputation, de- 
pended upon the proper construction 
of state statutes—a matter primarily 
for determination by the local courts. 
The members of the Commission in- 
tended to take official action appro- 
priate to the circumstances, and 
neither what they did nor what they 
intended to do gave any adequate 
cause for complaint. Alleged news- 
paper stories and unbecoming decla- 
rations by counsel or city officials 
cannot be regarded here as of grave 
importance. 

“Under the doctrine approved in 
Prentis v. Atlantic Coast Line R. Co. 
211 U. S. 210, 231, 53 L. ed. 150, 
29 Sup. Ct. Rep. 67, and Henderson 
Water Co. v. Corporation Commis- 
sion, 269 U. S. 278, 70 L. ed. 273, 
P.U.R.1926B, 666, 46 Sup. Ct. Rep. 
112, the Interborough Company could 
not have resorted to a Federal Court 
without first applying to the Commis- 
sion as prescribed by the statute. 
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And having made such an applica- 
tion it could not defeat orderly action 
by alleging an intent to deny the re- 
lief sought. 

“Both the bill of complaint and the 
argument of counsel here proceed 
upon the theory that under the law 
of New York as clearly interpreted 
by definite rulings of her courts, the 
contracts for operating the transit 
lines impose no inflexible rate of fare. 
With this postulate we cannot agree. 


“The Transit Commission has long 
held the view that it lacks power to 
change the 5-cent rate established by 
contract; and it intended to test this 
point of law by an immediate, order- 
ly appeal to the courts of the state. 
This purpose should not be thwarted 
by an injunction.” 

HE Prentis and the Henderson 

Water cases, above set out, are 

the only two Federal decisions cited 
by the Supreme Court in its opinion. 
These do not lay down any rule that 
recourse to state remedies is a pre- 
requisite to assumption of jurisdic- 
tion by the Federal Court. On the 
contrary, in both of those cases juris- 
diction was assumed and held for 
final determination of the merits. 

The mandate of the Supreme Court 
in the Interborough case provided, in 
pertinent part: 

“ORDERED, ADJUDGED, AND DeE- 
CREED by this Court that the decree 
of the said District Court in this 
cause be, and the same is hereby, re- 
versed with costs ; ss 

“Anp It Is FurRTHER ORDERED, 
that this cause be, and the same is 
hereby, remanded to the District 
Court of the United States for the 
Southern District of New York for 


further proceedings in conformity 
with the opinion of this Court.” 


| ee determination of the right of 
the Interborough Company to the 
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protection of the Federal Constitu- 
tion, against confiscation through 
state denial of an adequate fare on its 
elevated and/or subway system, must, 
therefore, await the ruling of the 
New York state courts on the con- 
tested question of law. Presumably 
this will come about in the pending 
state court proceedings, which the 
Supreme Court has held to be suitable 
and sufficient for that purpose. 

Other public utilities in New York 
city have grown and expanded their 
services and properties as needed for 
public service. Private capital with- 
out limit has been glad to invest in 
rendering unrivaled utility service. 
The city has prevented this as to the 
rapid transit companies. At the same 
time, it has failed to furnish service 
itself. 


| perenne congestion and inade- 
quacy of rapid transit service in 
New York city is the logical result of 
the course pursued by public repre- 
sentatives. The purpose has been to 
destroy and to end private ownership 
and operation. The comfort, safety, 
and health of the travelling public, as 
well as the integrity of investments, 
have been and are being menaced, in 
order to enable the city to drive out 
private capital and make the city su- 
preme in this field of public utility 
service. 

The fight for an adequate fare is 
thus a phase of the struggle of the 
private capital invested in rapid tran- 
sit, for the right to live and to pre- 
vent the municipality from forcing 
them to sell at the city’s price and 
leave the way clear for municipal ag- 
gressions in other fields of private in- 
vestment. 
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PUBLIC UTILITIES FORTNIGHTLY 
MUNSEY BUILDING * WASHINGTON, D. C. 


+ June 27, 1929. 
Dear Sir: 


We recently called attention to a court decision of 
considerable importance. The court refused to allow the 
surrender of a street railway franchise, although the 
company was operating at a loss. See Letter No. 100, 

May 20, 1929. 


Such a contract could not, of course, be set aside 
on the ground that it had become confiscatory, as it was 
voluntarily entered into by the company. A correspondent 
suggests, however, that it might be declared invalid as 
against public policy. 


UTILITY COMPANY CONTRACTS AND PUBLIC POLICY. This 
raises an interesting question. The law in regard to 
contracts is very ancient, and was formulated chiefly to 
govern dealings between individuals. It is said that a 
contract is a contract and must be lived up to. Good 
reasons exist for this, although it often makes the 
exaction of the pound of flesh possible. Enforcement of 
improvident contracts is usually a matter for the con- 
science of the individual who has the upper hand. The 
public is not concerned. 


But it may well be asked whether the same rule 
should apply to public service corporations. What the 
public wants is service at reasonable rates; and rea- 
sonable rates are not the lowest rates which can be had 
by sharp dealing, but fair rates on which continuous 
service can alone be rendered. It is not a horse trade 
transaction. 


Already the doctrine is established in most of the 
states that the state's rate-fixing power cannot be 
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abridged by contracts between municipalities and utility 
companies, or between ratepayers and utility companies. 
If a contract calls for rates which in the course of 

time become too high, the state may step in and reduce 
them. So if rates become noncompensatory to the company, 
the state, in the interest of the public, may increase 
then. 


But suppose the state refuses to act. Can the 
courts set aside improvident utility contracts as against 
public policy? The late Judge Barhite, while a member 
of the old "upstate" New York Public Service Commission, 
was of the opinion that there was grave doubt whether 
such a contract was constitutional, not because it was 
confiscatory, but because its enforcement would destroy 
the property of the corporation and effectually prevent 
it from fulfilling its franchise obligation. 


By this line of argument any contract would be 
unenforceable which would bind a public service corpo- 
ration to operate its property for a revenue less than 
enough not only to pay what are ordinarily considered 
current operating expenses, but also to provide a return 
on invested capital sufficient to procure the new capital 
inevitably required for replacement of that which is 
consumed in service. Re New York State Railways, P.U.R. 
1920D, 48. 


This question, however, does not appear to have 
been passed on directly by the courts. We shall not be 
so foolish as to predict what the courts will say if the 
question does come up. 

Very truly yours, 


Tang C Gromer 


HCS:S 
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Should Our Radio, Wire, and 


Cable Utilities 


Be Combined? 


7 problem of regulation of the recently developed means of radio 
communication has occupied the public attention for some time, but 
it has usually been considered as a radio problem alone, unrelated to the 
telephone and telegraph communications by wire. 

In this article, General Gibbs takes the position that the artificial separa- 
tion of wire and radio is an erroneous basis of control and, until removed, 


bound to retard the development of both forms of communication. 


This 


article is of timely interest in view of Senator Couzens’ proposal to estab- 
lish a Federal Commission with power to regulate both wire and wireless 


messages. 


By MAJOR GENERAL GEORGE S. GIBBS 
CHIEF SIGNAL OFFICER, U. S. ARMY 


, \ueE handling of message matter 
by rapid communications meth- 
ods has become an enormous 

business and a very vital factor in 

the social and commercial life not 
only of America but of the world. 
The principal means employed are 
the land telegraph, the submarine tele- 
graph, the telephone over wire cir- 
cuits, the radio telegraph, and the 
radio telephone. These different 
methods have been successively in- 
vented and developed in the order 
named at different periods. Quite 
naturally, as each method has come 
along, it has been exploited separate- 

ly, and each has been the basis of a 

material and financial structure. 

Competing companies employing 
each of these means of communica- 
tion, excepting the radio telephone, 
were built up. Combinations of land 
telegraph and submarine telegraph 
were made within single companies 
either by purchase or lease or the ad- 
dition of new facilities. Combina- 


tions of the telephone with all of the 
other methods for the pick-up and de- 
livery of messages have been made by 
contractual traffic agreement. Com- 
binations between radio telegraph 
and wire and cable telegraph have not 
proceeded far, as yet. The separation 
has been attributable largely to the 
circumstance of their development at 
different periods. It is attributable 
also to the aggressive spirit on the 
part of the newly risen radio to set up 
a competition with wire and cable, to 
prove its claimed superiority, and to 
prosper at the expense of the wire and 
cable. In so doing, it has been com- 
mon, either through over-enthusiasm, 
or ignorance, or purposeful design, to 
overestimate what radio can do. 


o doubt another potent reason 

has been the satisfied, if not re- 
actionary, attitude of the wire and 
cable companies themselves. A very 
natural deterrent, also, has probably 
been the fear of disobeying the law 
and the difficulty of obtaining licenses 
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to use radio channels under the law. 
The Act of February 25, 1927, pro- 
vides : 


“No person, firm, company, or 
corporation shall use or operate any 
apparatus for the transmission of 
energy Or communications or signals 
by radio except under and 
in accordance with this Act and with 
a license in that behalf granted under 
the provisions of this Act.” 


Then follows the charge to the 
Federal Radio Commission of its re- 
sponsibilities under the Act, and all 
of the restrictions and conditions un- 
der which a license can be granted. 

Section 17 of the Act provides: 


“Section 17. After the passage of 
this Act no person, firm, company, or 
corporation, now or hereafter di- 
rectly or indirectly through any sub- 
sidiary, associated, or affiliated per- 
son, firm, company, corporation, or 
agent, or otherwise in the business of 
transmitting and/or receiving for 
hire energy, communications, or sig- 
nals by radio in accordance with the 
terms of the license issued under this 
Act, shall by purchase, lease, con- 
struction, or otherwise, directly or 
indirectly, acquire, own, control, or 
operate any cable or wire telegraph 
or telephone line or system 
or shall acquire, own, or control any 
part of the stock or other capital 
share of any interest in the physical 
property and/or other assets of any 
such cable, wire, telegraph, or tele- 
phone line or system, if in either case 
the purpose is and /or the effect there- 
of may be to substantially lessen com- 
petition or to restrain commerce 
‘ or unlawfully to create mo- 
nopoly.” 


5 ey obvious intent of this law is 
to set up and maintain competi- 
tion between radio and wire, and to 
keep them separated as to ownership 


and operation. Just what sort of 
combination or interest would have 
the effect “to substantially lessen com- 
petition” would have to be determined 
by the courts before which specific 
cases would be brought. 

Finally, we might say, it has been 
waiting for the superior genius in or- 
ganization with the boldness and 
imagination to conceive and carry out 
the project of combining all of these 
complementary and supplementary 
means into a real communications 
company. 

Along with this must also come 
the gradual enlightenment of the pub- 
lic as to what is best for its needs. 


HE telephone has become, in ef- 

fect, a unified system. It is gen- 
erally accepted, now, that such a uni- 
fied system is vastly more efficient 
and serves the needs of the people 
better than could possibly be the case 
with aggregations of small competing 
systems with dissimilar apparatus and 
standards, with duplicated facilities 
which the public has to pay for, and 
covering but partial areas, both local- 
ly and territorially, and these re- 
stricted in their ability to serve the 
public. The country went through 
that stage and the present unified sys- 
tem evolved because it was logical and 
better. 

Similarly, it is my belief that a uni- 
fied system handling message matter 
within the country and to connecting 
systems in other countries would give 
the best service to the people of this 
country. Such a system would em- 
ploy any and all means of communi- 
cating in whatever area or field each 
means was found to be best adapted, 
and avoid the waste of duplication. 
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The objection that has been raised 
to a single unified system of com- 
munications for handling message 
matter is that it is difficult or impossi- 
ble of control, and that it lacks the 
element of competition that is an 
essential characteristic of our Ameri- 
can institutions. 

Our country has made much head- 
way in the control of insurance com- 
panies and of railroads. It has the 
power to control any utility that vi- 
tally affects the welfare of the whole 
people. 

When we have a thorough under- 
standing of the problems that under- 
lie the technical means of handling 
message matter, and of their employ- 
ment in the form of commercial or- 
ganization, there should be no diffi- 
culty in formulating rules of law to 
safeguard the interests of the people 
and, at the same time, permit these 
wonderful means to prosper and to 
become increasingly useful as an aid 
to human comfort and benefit. 

If competition is regarded as essen- 
tial, let there be more than one com- 
munications company, preferably of 
somewhere near equal facilities and 
opportunities, each having the right 
to use any and all means of communi- 
cation. 


[ has been said that we have had a 
satisfactory wire system. If that 
be so, it is because the wire companies 
have built up a vast distribution sys- 
tem reaching down into practically 
every hamlet in America. That plant 
has cost millions of dollars. The por- 
tion of that wire system that reaches 
the multitude of small places does not 
pay for itself, and still it is necessary 
and is the biggest part of the system. 


No radio system could give a gen- 
eral service to the public without us- 
ing wire distribution. If it can not 
have one of its own, it must use one 
belonging to a competitor. 

It should be obvious that if a radio 
telegraph company is allowed to set 
up a few long, point to point circuits 
between populous centers, such as be- 
tween New York and Chicago, it is 
thus permitted to skim the cream off 
of paying routes and, at the same 
time, to escape the responsibility and 
investment necessary to deliver mes- 
sage matter to the thousands of small 
places some distance out from the 
large center. 

Such a condition is manifestly un- 
fair to the wire companies with their 
heavy investment in plant designed to 
reach and serve the whole people, and 
with profits taken from the paying 
circuits that are needed to balance the 
losses on light circuits that the people 
need but which do not pay. 

Conversely, if a wire system is 
called upon to serve regions that are 
sparsely settled, or others that lie be- 
yond bodies of water, or needs to 
quickly increase its capacity between 
any far separated points, it is pre- 
vented from doing so if it is denied 
the use of radio. It can not afford 
to build lines or lay cable to such 
places. It is the people who need the 
communications that suffer from such 
a restriction. 


Bice years ago the first 
commercial radio circuit in the 
world was established by the Army 
Signal Corps across Norton Sound to 
Nome, as a part of the Alaska Tele- 
graph System. It was put in to re- 
place a cable that was carried out by 
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the ice every spring. If the wire sys- 
tem had been denied the use of radio 
as a supplementary means for this 
channel, it is probable that Nome 
would still be dealing with the out- 
side world by dog-team. 

Every message center at a field 
headquarters in our Army normally 
has available to it wire, radio, and 
messenger. The most effective and 
otherwise suitable means of communi- 
cation is employed, depending on the 
character of the message to be sent 
and of the route to destination. Both 
in its field work and in its Alaskan 
system, Army experience is conclu- 
sive on the efficiency of combined 
means in the hands of one agency. 


ig dealing with the subject of com- 
munications from both a national 
and an international point of view, 
there is no more important considera- 
tion than the occupation and use of 
the world’s supply of radio frequency 
channels. The number of available 
radio channels that can be worked 
without producing chaotic interfer- 
ence is extremely limited. The de- 
mand for these channels is many 
times greater than the supply. Even 
if progress in the art doubles or 
trebles the number now considered 
available, you will still have rigid 
physical limitations and no channels 
to spare for unessential purposes. 


There are purposes for which radio 
is the only possible means of com- 
munication, such as ship to shore, ship 
to ship, and air to ground. There are 
other purposes for which radio is the 
only practicable means, owing to com- 
parative inaccessibility, excessive cost 
of building line or laying cable, or de- 
mand for immediate increase in chan- 
nel capacity. The requirements of 
national defense are, of course, ac- 
cepted without question. 

All other uses of radio telegraph 
channels may be classed as unneces- 
sary, in a strict sense. This is en- 
tirely true if they parallel wire cir- 
cuits that are entirely adequate for 
the public need and render the same 
kind of service. Such use is, then, a 
concession to extravagant exploita- 
tion, or an unscientific or misguided 
allocation of radio channels. 


B ipsn artificial separation of wire 
and radio is an erroneous basis 
of control and, until it is removed, it 
is bound to retard the development 
of both wire and radio, and to pre- 
vent in a large measure that splendid 
supplementary assistance that each 
could be to the other in the perfection 
of a real communications system de- 
signed to give the people the benefit 
of the highest development and appli- 
cation of these new servants of man- 
kind. 





ET’s don’t get the idea because the rain falling on the 
L water shed costs nothing that the kilowatt making 
the light shine miles and miles away costs nothing too. 
Intervening between the two is the investment of mil- 
lions of dollars in facilities and the work of a multitude 
of human hands and brains in order that the energy of 
the falling waters may be converted into electric light. 


—P,. S. ARKWRIGHT, 


President, Georgia Power Company. 
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The Right to Use Radio 


In the June 13th issue of PUBLIC UTILITIES ForT- 
NIGHTLY, Senator Hugo L. Black of Alabama, in his 
article “No Broadcasting by Utilities,” set forth the 
reasons that prompted him to propose his bill that 
seeks to prevent public utility companies from owning 
or operating radio stations. In the following article, 
written by one of the best informed authorities in the 
country, the author analyzes Senator Black’s proposals 


from the point of view of 


(1) Point-to-point radio communication; 


(2) Radio broadcasting. 


By HENRY A. BELLOWS 
FORMERLY MEMBER OF 
THE FEDERAL RADIO COMMISSION 


MONG the many interesting by- 
A products of the recent Federal 
inquiry into the methods used 
by certain public utility organizations 
in disseminating information is Senate 
Bill 4937, introduced by Senator 
Black in the second session of the 
Seventieth Congress. 
This bill, offered as an amendment 
to the Radio Act, provides that: 


“No permit for the operation of a 
radio station shall be granted to any 
public utility corporation. . . . If 
any permits have been previously issued 
to such corporation, they shall 
not be hereafter extended, but they 
shall be revoked.” 


oo question of whether or not a 
public utility corporation should 
be permitted to operate a radio broad- 
casting station was rather fully dis- 
cussed in the hearings before the 
Federal Radio Commission on the 


application of Station WENR, Chi- 
cago, Illinois, for full time and for 
permission to use the amount of 
power for which the station had been 
constructed. The testimony in this 
case, however, related solely to radio 
broadcasting, and it is probable that 
the amendment offered by Senator 
Black, although it is not so worded, 
has broadcasting alone in mind. 

It is hardly conceivable that anyone 
would object to the operation by a 
public utility corporation of a radio 
station engaged in point-to-point com- 
munication on a toll basis and as a 
common carrier. Such communica- 
tion service is so obviously akin to 
other forms of activity carried on 
by public service corporations, and is 
so manifestly subject to the usual 
regulations governing the service of 
common carriers, that it would be 
wholly reasonable to adopt the legisla- 
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tion providing that no permit for the 
operation of a radio station engaged 
in point-to-point communication for 
toll shall be granted to anyone except 
a public utility corporation. 


_ so far as the proposed amend- 
ment affects radio communication 
outside of the broadcasting field, it 
can easily be characterized as a step 
in exactly the wrong direction. 

With the relatively small number of 
channels available, the Federal Radio 
Commission has held, and very wise- 
ly, that licenses to use these channels 
for point-to-point communication can 
under no circumstances be granted ex- 
cept to persons or corporations which 
have had impressed upon them some 
of the special responsibilities and limi- 
tations which the phrase “public utili- 
ties” implies. The use of such chan- 
nels demands regulation by the Gov- 
ernment of service and rates, and in- 
volves a definite obligation that these 
channels must be available to the 
public just as the telegraph and tele- 
phone services are today. No purely 
private individual or corporation, in 
other words no concern which is not 
definitely bound to render a service to 
the public under governmental regula- 
tion, has any right to monopolize for 
its own purposes any of the channels 
available for wireless point-to-point 
communication. 


_ now from what the 
amendment says to what it pre- 
sumably means, we face a very differ- 
ent question. 

Should a public utility corporation 
be permitted to own and operate a 
radio broadcasting station? 

A really satisfactory answer to this 
question would involve a clear defini- 


tion of the status of broadcasting 
stations in their relation to the public, 
and such a definition at the present 
time is absolutely impossible. Legally, 
we do not yet know what a broadcast- 
ing station is. It operates solely by 
virtue of a Federal license, and its 
right to exist is measured by the vague 
yardstick of “public interest, conven- 
lence, or necessity.” At present its 
obligation cannot be more closely de- 
fined than that. 

There are many who argue that 
sooner or later we shall have to regard 
broadcasting stations as in somewhat 
the same category as point-to-point 
radio stations, classing them all as 
public utilities, and making them all 
subject to stringent Federal regula- 
tion as to rates. The radio bill passed 
by the Senate in the spring of 1926 
actually declared broadcasting sta- 
tions to be common carriers with re- 
spect to certain types of program 
material, and if this provision had 
been enacted into law, radio broad- 
casting today would be practically on 
a public utility basis. 


HE fact is, of course, that broad- 

casting has developed in exactly 
the opposite direction. Each broad- 
casting station is privately owned, and 
within very broad limits may be used 
as its owner desires. The law specif- 
ically denies to the licensing authority 
any right of censorship over radio 
programs. There is no regulation of 
rates. The burden of proof in revok- 
ing or refusing to issue a license has 
been laid squarely on the Govern- 
ment; in other words, it must license 
a broadcasting station unless it can 
prove conclusively that the opera- 
tion of that station is contrary to 
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Class Legislation Should Not Exclude Any Group pal 
from Broadcasting = 
~~ the extraordinarily diverse ownership of nh 
broadcasting stations at the present time, the fact that Ch 
it is what a station does and not who owns it, which affects " 
public interest, and the power now vested in the Federal Radio Cec 
Commission to refuse to relicense any station the programs of otl 
which can be shown to be opposed to the general interest of sic 
the public, it seems quite unreasonable to select any particular an 
class and say by statute that no member of this class shall tic 
entcr the broadcasting business. It seems particularly absurd th 
to do so when the class selected for exclusion is one well fitted ca 
by training and experience to serve public interest.” po 
ve 
the public interest and welfare. They are in the business of serving, ca 
Unless this whole theory of broad- not classes, sections, or groups of the 7 
casting is to be changed, which may public, but the public as a whole. by 
possibly happen, the only test of fit- Their organization is designed to pa 
ness to operate a broadcasting station find out what the public wants and ve 
is the ability to serve public interest, to provide it on a satisfactory basis. br 
convenience, or necessity. Little by Whether every public service corpora- lic 
little broadcasting service is becoming _ tion actually does this or not is beside br 
a necessary part of our national life, the point; in theory this is what every ou 
and as the entertainment features are such organization exists for, and in ot 
more and more supplemented by serv- most cases their successful and con- iz 
ice of educational and news value, the tinued operation depends almost en- pe 
words “convenience and necessity” tirely on their ability to render this m 
will be applicable. Already, in times service efficiently and economically. to 
of emergency or disaster, broadcast- it: 
ing has contributed so much to the HESE were exactly the considera- tc 
safety of life and property that its tions which were brought for- th 
necessity has been demonstrated. ward at the time when the Common- ti 

However, the main question still with wealth Edison Company of Chicago 
regard to a broadcasting station is made its first application for permis- ] m 
whether or not people like to listen to sion to construct a radio broadcasting | 
it, and thus it is the ability to serve station of its own. It was my duty, tl 
public interest that, above all else, as the member of the Commission e 
determines the right to broadcast. from the zone in which Chicago is f 
From this standpoint it would seem situated, to investigate this applica- C 
that public utility corporations are tion and present my recommendations t 
peculiarly well fitted to operate broad- to the Commission, and in my report ¢ 
casting stations if they so desire. I told my colleagues that in my judg- n 
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ment the Commonwealth Edison Com- 
pany and the other public utility cor- 
porations associated with it were in 
a peculiarly good position to give the 
best possible broadcasting service to 
Chicago and the territory surrounding 
it. Admiral Bullard, Judge Sykes, 
Colonel Dillon, and Mr. Caldwell, the 
other four members of the Commis- 
sion, unanimously agreed with me, 
and as a result we issued the construc- 
tion permit which has since become 
the test case in the matter of broad- 
casting licenses for public utility cor- 
porations. 

That was, of course, before the in- 
vestigation of what has been variously 
called the “vicious propaganda” or the 
“sound educational method” followed 
by certain of the public utility com- 
panies. The question which this in- 
vestigation brings up in relation to 
broadcasting is whether or not a pub- 
lic utility company, supporting a 
broadcasting station wholly or in part 
out of money paid to it by users of 
other kinds of service, might not util- 
ize this station for propaganda pur- 
poses. Obviously, its only reason for 
maintaining such a station would be 
to create public opinion favorable to 
itself ; might it not easily go so far as 
to attempt to shape public opinion 
through the broadcasting of informa- 
tion reflecting its own interests? 


6 ew. it seems to me, is a problem 
which can be dealt with only as 
the occasion actually arises. The Fed- 
eral Radio Commission has already 
found that the ownership of a broad- 
casting station is far less significant 
than the use to which it is put. 
Our present stations are owned by 
newspapers, department stores, manu- 


facturing concerns, hotels, colleges, 
churches, private individuals, munic- 
ipalities, and many other interests. 
The service which these stations ren- 
der to the public is to a very slight 
degree indicated by their ownership; 
we have church and college stations 
broadcasting jazz programs, depart- 
ment stores broadcasting church sery- 
ices, and so on indefinitely. It is the 
use which is made of each station 
which determines the degree to which 
its operation is in the public interest. 


is altogether probable that Con- 
gress will progressively strengthen 
the power of the Government to in- 
vestigate the type of service being 
rendered by broadcasting stations, and 
to issue or refuse licenses on the basis 
of the information it secures. The 
preposterous situation created by the 
present law, which specifically denies 
the right of censorship and yet makes 
the whole business of licensing essen- 
tially a matter of censorship on a 
vast scale, will of necessity be clari- 
fied. As this process continues, the 
Government will have increasing 
power to declare that the use to which 
any particular station is being put by 
its owners is not in the public interest, 
and, therefore, to revoke or refuse to 
renew its license. 

In the case of a station owned by a 
public utility corporation, the Federal 
Radio Commission can now, at any 
time, determine that such a station 
is not being operated in the public 
interest, by reason of the type of 
material it is broadcasting, and can 
refuse to license it on that ground. 
The owner of the station, of course, 
has the usual recourse to court action, 
and in this way the whole question 
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can be readily worked out on its actual 
merits. 


Pre nesnenniin the extraordinarily 
diverse ownership of broadcasting 
stations at the present time, the fact 
that it is what a station does, and not 
who owns it, which affects public 
interest, and the power now vested in 
the Federal Radio Commission to re- 
fuse to relicense any station the pro- 
grams of which can be shown to be 
opposed to the general interest of the 
public, it seems quite unreasonable to 
select any particular class and say by 
statute that no member of this class 
shall enter the broadcasting business. 
It seems particularly absurd to do so 
when the class selected for exclusion 
is one well fitted by training and 
experience to serve public interest. 
Nobody wants to see public utility 
corporations, or any other class, per- 
mitted to use the very limited facilities 
available for broadcasting for the pur- 
pose of spreading propaganda, but 
the solution lies, not in refusing per- 
mission to such companies to own and 
operate broadcasting stations, but to 
have them realize, as every other 
holder of a broadcasting license must 
do, that the tenure of such a license is 
solely during their good behavior, and 
that failure to render satisfactory 
service to the public as a whole will 
mean for them, as for everyone else, 
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the cancellation of their right to 
broadcast. 


AS Senator Black’s amendment 
stands, it would tend to shut out 
from the business of point-to-point 
communication by radio practically 
the only companies which ought to be 
permitted to engage in it—those com- 
panies, in other words, which are 
engaged in rendering service to the 
public under special restrictions and 
limitations imposed by law. 

In the broadcasting field, it would 
shut out concerns peculiarly fitted to 
render a real service to the public, and 
would provide no protection against 
propaganda, as time on commercial 
broadcasting stations is always avail- 
able, and the public utility company 
which is denied a broadcasting license 
can send out its message (and inci- 
dentally save money), by using com- 
mercial time at the prescribed rates 
on other stations. 

It may well be argued that a public 
utility company which wants to go 
into the business of broadcasting is 
making a serious mistake, but as long 
as such companies are permitted to 
erect fine buildings, or to advertise in 
the newspapers, it seems utterly irra- 
tional to single them out as the only 
class deemed by law unworthy to 
serve the public through the medium 
of radio broadcasting. 





ANY factors have contributed to the pre-eminent 
position of America’s workers, but underlying 
everything else has been the fact that the American 
wage earner has had more horsepower at his elbow 
than the worker of any other industrial nation. 


—LEWIs S. PIERSON, 


ForMER PRESIDENT OF THE UNITED STATES CHAMBER OF COMMERCE. 
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The “Weekly Pass” 


Its effect upon the operation of street railways, upon 
the rates to consumers and the regulatory changes it 
has brought about. 


An editorial in the March 21 issue of Pusiic UTILITIES 
FORTNIGHTLY indicated that despite ten years’ use under 
a wide variety of conditions, the hoary objection of 
“abuse by the passenger” still appears in connection with 
the unlimited-ride, transferable weekly pass. Inasmuch 
as Mr. Jackson is the father of the weekly pass idea, the 
Editor invited him to say something about the birth, 
growth, and progress of his offspring. Here is his article. 


By WALTER JACKSON 


r NHE first weekly pass was in- 
stalled in August 1919 on the 
Racine city lines of the Mil- 

waukee Electric Railway & Light 

Company. It is still there. 

At the time the writer made his 
recommendations, cars were entirely 
of the two-man type. The company 
sold tokens for all-hour use at 53 
cents and tokens for workmen’s 
limited-hour use at 54 cents, but a 
great deal of change-making was re- 
quired because of the largely-used 
cash fare of 6 cents. 

The writer had been called to con- 
sider the possibility of a zone fare in 
which the 5-cent rate would be re- 
stored to short-haul riders and some- 
thing more than 6 cents charged to 
long-haul riders. 

It was his conclusion that a zone 
fare would not do for a city of 
60,000 because the intervals between 
cars were so long that many of the 
long-haul riders would be likely to 
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walk down to the 5-cent boundary 
before a car came along. 

Study of the situation indicated that 
one-man car operation on shorter 
headways would prove profitable. 
However, at that time the one-man 
car idea was in its infancy. It was, 
therefore, necessary to devise means 
that would leave no room for argu- 
ment as to a man’s ability to act as 
conductor and motorman without 
slowing down the schedule. 


HE solution was found in the un- 
limited ride weekly pass—in this 
case at $1. 

The user of such a pass would have 
but one, possibly no, change-making 
transaction a week; and would be free 
of all token-buying and transfer 
bother. It was estimated that about 
one-third of the passengers would 
take advantage of the pass, this third 
constituting roughly the group that 
had a definite “home-job” riding 











habit. Persons who had to ride 
twelve times a week were offered un- 
limited service in exchange for say 
seventeen fares paid in advance. 
Since the number of rush-hour 
rides could not possibly exceed twelve 
a week, it was clear that the extra 
rides would come in the off-peak 
hours when the company had much 
service going to waste. Hence there 
was no likelihood that unlimited 
riding privilege would necessarily 
cause an increase in cost of service. 
The use of the pass in this way did 
help to secure the desired permission 
for one-man operation on better head- 
wavs. The revenue increased very 
rapidly, but owing to the better serv- 
ice coming at the same time, the exact 
value of the pass could not be fixed. 


if prong the simplification of the 
fare collection act, the pass has 
aided the great expansion of one-man 
cars and has also helped to speed the 
interchange of passengers. So much 
for its operating advantages. 

On the income side, it provides 
something that has been sadly lacking 
in American local transportation prac- 
tice; to-wit, a rate of fare based upon 
proved use of the service. 

Gas, electric, water, and telephone 
companies make special rates for 
special quantities, special uses, and 
special hours as a matter of course; 
and this is so in spite of the fact that 
they are monopolies. 

On the other hand, the street rail- 
way and busway, although in competi- 
tion with Shank’s mare, the telephone, 
the radio, the “deliver-at-your-door 
grocery truck” and, above all, the 
personal car, still cling largely to the 
idea of getting the same price for 
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the goods regardless of length of ride 
and frequency of patronage. It is 
true that tokens or tickets are often 
sold at some price under the cash fare, 
but these do not imply frequency of 
patronage because the buyer is not 
obliged to use a given value of trans- 
portation within a fixed period. 

The moment we add a weekly pass 
to a fare schedule, we make it possible 
for the truly faithful customer to 
earn a rate per ride that is well below 
that paid by less frequent riders. It 
makes no difference how low this rate 
per ride works out to be so long as 
the pass-holder gives the company 
substantially more per week than do 
other riders. 

In the pioneer case of Racine, it 
was not long before the company was 
able to secure abolition of the 54-cent 
workmen’s tokens and to secure a rise 
in the cash fare from 6 cents to 7 
cents. These increases were secured 
with little or no opposition because 
the proved, regular riders were well 
pleased with a pass which gave them 
a rate of about 4 cents per ride. 

Let us assume that they were taking 
25 rides a week. The twelve neces- 
sity, long-haul, rush-hour rides they 
got for, say 12 times 5% cents or 70 
cents. The remaining thirteen volun- 
tary, short-haul off-peak rides they 
got for 30 cents in the use of seats 
that might have rolled by unused. 


|e pomsanag the earlier years of the 
pass, it was put on largely to 
improve one-man car operation and 
to head off agitation toward restora- 
tion of a 5-cent cash fare to all classes 
of riders. In these objects it succeed- 
ed admirably. There was no expecta- 
tion of any great increase in revenue 
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A DIFFERENT COLOR FOR EACH WEEKLY PASS CARD 


Not only do the colors of these cards vary, but the markings are so 


changed as to be distinguishable at a glance. 


Pass cards once carried 


warnings about penalties for improper usage, but the railway companies 
concluded that “to suggest evil is next to inciting evil.” 


in using a pass merely to supplement 
the existing fares. 

Nevertheless, a number of installa- 
tions did show nice increases in reve- 
nue. Fort Wayne, in which a $1 
pass supplemented a cash fare of 7 
cents and 6} cents token, is a good 
example among others. 

As time went on, increasing costs 
and greater use of personal cars led 
to pass installations in which the pass 
was added concurrent with an in- 
crease in cash or in cash and token 
rates. The idea was that an increased 
fare per ride would be paid only by 
casual and semi-casual riders, where- 
as the regular rider who would 
supplement his compulsory peak-hour 
riding with riding to off-peak pleasure 
objectives would actually earn a rate 
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less than what he had been paying 
under the old schedule. This does not 
mean that he would give the company 
less money per week, but that he 
would pay less per ride. 

This paradox is explained by the 
fact that persons who average but two 
rides a day when they have to pay 
fare each time readily turn into four- 
times-a-day riders when they can hop 
on and off cars and busses for a block 
if they wish, treating these vehicles 
as though they were moving plat- 
forms. Pass-holders return to the 
old habit of going home to lunch, if 
they are store clerks or office men; 
and they are much better prospects 
for movies, lectures, and the like in 
view of their having no transportation 
expense at all. 











ne, Florida, was one of 
the first properties in which the 
pass was used to help in getting more 
money from casuals. On the occasion 
of going from 7 cents to 10 cents 
cash, the semi-regular riders were 
allowed to retain the 7-cent rate 
through buying five tokens for 35 
cents, while wholesale users of the 
service could take unlimited rides for 
$1.25 a week. 

Again, when Norfolk, Virginia, 
changed from a 3-zone system charg- 
ing 7 cents and 6} cents per zone to 
10 cents cash and 84 cents token for 
single-area riding, a $1.50 pass was 
interpolated. 

In the case of Salt Lake City, a 
$1.25 pass was first added to the then 
7-cent and 6}-cent fares without other 
change. Then, after the public had 
had a chance to learn the merits of 
the pass, the company secured an in- 
crease to 10 cents cash and 84 cents 
token (also 13 for $1) by leaving the 
pass alone at $1.25. 

Another example of the adaptabil- 
ity of the pass is offered by its use on 
the Pittsburgh Railways. It is sold 
at different prices in different areas, 
but the chief pass is the one sold at 
$1.50 in the inner area. This inner 
area comprises one fare zone on each 
side of the center of Pittsburgh. The 
fare per zone is 84 cents token. For 
10 cents, one can buy a crosstown 
transfer good for approximately one- 
third of a zone on each side. 

It will be seen from this that a 
fairly long crosstown ride may cost 
16% cents or 20 cents. The addition 


of the pass made it possible for every- 
day riders of crosstown type to keep 
weekly 


their expenditure within 


PUBLIC UTILITIES FORTNIGHTLY 


778 


modest limits and yet enjoy real use 
of the transportation facilities. 


HE pass was installed on the lift- 
ing of the receivership. During 
this receivership, many transfer privi- 
leges had been withdrawn. The pass, 
therefore, gave the run of this inner 
area to regular customers and saved 
them paying many a double fare. 
Aside from this, the company also 
restored many transfer privileges to 
cash and token riders. Zones were 
restudied to moderate other fares. 
Five-cent short-haul routes were also 
established in a dozen or more places. 
It will be seen, therefore, that the 
pass installations at Pittsburgh were 
accompanied by pretty extensive fare 
cuts. The company did not seek its 
compensation so much from increased 
gross in a period of mine strikes and 
other depression, as in greater net 
from the more economical operation 
and better public relations which the 
weekly pass promoted. Pittsburgh is 
on a service-at-cost plan and has 
earned the permitted rate of return 
ever since the receivership was lifted 
in January 1924. 


HE foregoing installations are 

but a fraction of the scores that 
have been made during the last decade. 
The continuance of the great majority 
installed under the direction of the 
writer (obviously, no responsibility 
can be accepted for other kinds) 
argues that there must be some merit 
in the idea. That merit has only been 
intensified with the growth of compe- 
tition, for more and more people are 
inclined to use autos for their off-peak 
riding in the very towns where con- 
gestion may prevent them from using 
personal cars in rush hours. 
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Surely, then, a fare plan which en- 
courages off-peak riding and simpli- 
fies the use of the service (no stand- 
ing in line, no fussing with transfers 
or change) is worthy of study. It is 
not asserted that the standard weekly 
pass fills the bill completely, since its 
chief appeal is to the person who has 
a fairly definite riding habit starting 
with twelve compulsory rides a week. 
The writer has other plans for the 
less-traveling short-haul and off-peak 
rider, but this is not the place for dis- 
cussing them. 

Offhand, one might argue for the 
pragmatic sanction obtained for the 
weekly pass through the simple fact 
that it has made good for a decade on 
scores of roads, flat fare and zone 
fare, small city and large city. 


How a respect for the opin- 
ions of readers who are un- 
familiar with the course of the pass 
calls for an answer to the allegations 
raised in the editorial of March 21. 
This editorial dealt with three cases 
and apparently the material was 


drawn from hearings, without much 
acquaintance with the background and 
Let us 


the aftermath of each case. 
take them in order: 
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First, the weekly pass was installed 
at Terre Haute in 1922 under another 
manager. He was satisfied that it 
produced more revenue and more 
riders during a period when his mile- 
age actually declined. His successor, 
however, was so impressed with the 
stories of passes being passed through 
windows that he secured the abolition 
of the pass, although it cost twenty 
times the local 5-cent fare. 

What followed the elimination of 
the pass in July 1927? 

If the pass abuse really was so 
severe as pictured, then the pass elim- 
ination should have been followed 
by an increase in revenue. On the 
contrary, the then rate of decline over 
1926 was accelerated over what had 
been going on with the pass schedule. 

Second, the Connecticut Public 
Utilities Commission is quoted as 
stating that a weekly pass was un- 
economic for a bus line. By a curious 
coincidence, the Terre Haute pass- 
installing manager and the writer 
appeared at this hearing on behalf of 
the bus operator, called Lordship Rail- 
way Company. 

The Lordship Railway comprises a 
busway from the center of Bridgeport 
to Lordship Park, a housing project 




































AN UNLIMITED AND LIMITED WEEKLY PASS 


The $1.50 card entitles the owner to rides “when, where and as often as 
desired ;” the $1.00 pass entitles him to rides within restricted zones. 
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laid out years ago with a special rail- 
way to serve it. The housing com- 
pany never expected to make any 
money on the transportation end, but 
to avoid paying a rather onerous 
charge for use of the Connecticut 
Company’s tracks within Bridgeport, 
it changed to a busway. It also 
secured the franchise for a branch-off 
to Avon Park. 

Although the Commission thought 
the pass would be injurious, the com- 
pany secured the right to install it at 
$1 for the full route against 10 cents 
cash, and for 50 cents for each second 
5-cent zone between Bridgeport and 
the two terminals at the beach. As 
the first half year showed an increase 
of more than 14 per cent in revenue, 
it is unnecessary to go into further 
details except to note that the revenue 
has increased from $24,335 in 1926 
to $30,226 in 1928 and there is now 
hope for an actual profit in the near 
future. 


HIRD, the account of the Five- 

Mile Beach Electric Railway is a 
little confused. This is a route con- 
sisting now of 4.9 miles of bus route 
(was rail until February 1929) in 
Wildwood, N. J. and adjacent com- 
munities. The company was granted 
an increase from 6 cents to 10 cents 
cash in January 1925 on condition 
that permanent residents of this cot- 
tage resort would have the use of a 
$1 pass during the period Sept. 15- 
June 15. 

The receipts in 1925 at 10 cents and 
$1 pass were $84,384 or 31 per cent 
more than in 1924 at 6 cents. As else- 
where, however, the increasing use of 
automobiles in a neighborly commu- 
nity like this caused a gradual fall of 


revenue in succeeding years. There- 
fore, the owners sought to get a little 
more money by asking for an increase 
in the pass rate to $1.25, so far as 
adults were concerned. School chil- 
dren, however, still ride at the $1 
rate. The writer knows of no special 
restrictions in the use of the adult 
pass and questions their practicability 
if attempted. So far, the change has 
not meant anything in the revenue 
line, but this may be due to some diffi- 
culties in establishing a bus service in 
an exceptionally snowy February for 
Wildwood. 


A’ first blush, the idea of an un- 
limited-ride, transferable pass 
does seem an invitation to all sorts 
of bankrupting abuse. In practice, it 
is not so. Passes are passed through 
windows, but such an abuse could 
only be menacing at places of heavy 
loading; but it is precisely at such 
places that the company has an inspec- 
tor or two. There is abuse from 
children, especially in the summer 
months when car windows are open; 
but it is a question whether this is 
something to weep over or not in an 
age when riding in an automobile is 
such a commonplace. We should not 
forget that the child of today is the 
earner of tomorrow. Let us start 
him with a pleasant feeling concern- 
ing our service. Care will catch most 
cheating of this nature, with little or 
no bad feeling. 


i any case, let us admit that there 
is some small abuse of this kind. 
There are also shoplifters in stores— 
but we do not observe that the mer- 
chant places locked screens over his 
wares or posts placards of the penal 
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lere- code. The merchant goes on the us. We must go by the practical fact 
ittle principle that the great mass of the that the addition of a pass has fre- 
ease public is honest. Transportation con- quently been accompanied by im- 
r as cerns must act on the same principle. proved conditions; and that the elimi- 
*hil- The advantages of the pass are too nation of a pass, other fares remain- 
$1 many to forego for fear that here and ing the same, has never produced an 
cial there someone will get the better of increase in revenue. 
lult 
lity 
has 
a The Advantages of 
fi “Indeterminate Permits’ Over Franchises 
in A=] many states stick to granting franchises to 


utility companies for the use of the streets for a defi- 
nite period of time, in some states indeterminate permits have 
taken the place of the old franchises and have proven more 


for 


in- satisfactory. 

= An indeterminate permit is a grant of authority to a 
> 4 utility company to use the streets of a municipality. The 

i permit continues in force until such time as the power which 
it grants it exercises an option to purchase the utility plant, or 

oh until otherwise terminated by law. 


According to a statement issued by utility companies of 
Oklahoma, nearly 100 cities and towns of that state have 
secured electric service and approximately the same number 
have secured gas service, which were without service prior to 
. | the meeting of the 1925 legislature and the passage of the 
revocable permit law. Many more cities and towns that 


ns 
r previously had only part-time electric service have secured 
| 24-hour service under the operation of this law. Electric 
| transmission line mileage in Oklahoma has increased more 
” than 150 per cent with this law in operation, and gas pipe 
n line mileage exceeding 4-inch in size has increased more than 
S 1,500 miles. New capital to the amount of $40,000,000 has 
t been attracted to the state. It is claimed that the new financ- 
» ing was facilitated by the fact that no longer does the expira- 
tion of the utility company’s right to operate in certain towns 
t expire before maturity of the securities offered, a situation 
‘ which confronts a company seeking to raise funds for ex- 
t pansion under old time definite term franchises. 
It has also been stated that reduction in rates for electricity 





have been so numerous that their exact number is uncertain, 

but that they have affected advantageously practically the 

entire electricity consuming public of the state. It is said / 
there has been no advance of any electric rate charged by a 

private company since the revocable permit law became effec- 

tive; that there have been numerous gas rate reductions as 

well; and that estimates of the financial savings of the public 

through rate reductions—electric and gas—disregarding in- 

creased consumption through new decreased rates, indicate 

a total saving of substantially more than $4,000,000. 
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WHAT READERS ASK 


Out of the mail bag of the Editor have come these 
questions; because they touch upon subjects of broad 
interest to those in the public utilities field, they have 
been selected for publication—together with the an- 


swers. 


QUESTION 


What is the relative amount of 
freight carried by steam railroads and 
motor trucks? 


ANSWER 


According to Samuel S. Wyer, consulting 
engineer of Columbus, Ohio, the comparative 
annual ton mileage—that is multiplied by 
distance—for the United States is; steam 
railroads 414 billion ton miles; motor trucks, 
16 billion ton miles. The total motor truck 
capacity is but 3 per cent of the freight 
carrying capacity of the railroads. 


e 


QUESTION 


What does the term “ 
for gas” mean? 


unaccounted 


ANSWER 


“Unaccounted for gas” has been defined as 
that amount of gas expressed in cubic feet 
represented as the difference between the gas 
sent out and the gas saved. The period of 
time covered by the corresponding gas “sent 
out” and gas sales, unless otherwise men- 
tioned, is taken as one year. 


e 


QUESTION 


What are some of the more impor- 
tant associations and trade organiza- 
tions of public utility companies? 


What questions do you want to ask? 


ANSWER 


The more important of these associations 
are the following: 

NaTIonAL Execrric LicHt AssociATION, 
with headquarters at 420 Lexington Avenue, 
New York. With this national association 
is affiliated 12 geographic division associa- 
tions; with these, in turn, are affiliated 26 
state division associations. 

AMERICAN Gas ASSOCIATION, with head- 
quarters at 420 Lexington Avenue, New 
York. With this association is affiliated 18 
geographic associations and numerous state 
associations. The Natural Gas Department, 
with its various affiliated associations, is also 
a part of the American Gas Association. 

AMERICAN ELectric RAILWAY ASSOCIATION, 
with headquarters at 292 Madison Avenue, 
New York. With this national association is 
affiliated four associations; the Engineering 
Association; the Transportation and Traffic 
Association : the Accountants’ Association 
and the Claims Association. 

Unitep STATES INDEPENDENT TELEPHONE 
ASSOCIATION, with headquarters at 19 South 
La Salle Street, Chicago, Il]. The eastern office 
is located at 522 Colorado Building, Wash- 
ington, D. C. With this national association 
is affiliated 28 state associations. 

AMERICAN WATER Works ASSOCIATION, 
with headquarters at 170 Broadway, New 
York. Besides its membership within the 
United States, this association has a foreign 
membership in 28 different countries. 

AMERICAN Rattway ASSOCIATION, with 
headquarters in Chicago and New York city. 
The secretary’s office is located in the 
Transportation Building, Washington, D. C. 

ASSOCIATION OF RAILWAY EXECUTIVES, with 
headquarters in the Transportation Building, 
Washington, D. 

The various bus companies in the United 
States are represented by the Bus Division 
of the American Automobile Association, 
whose headquarters are located at the Hotel 
Majestic, New York city. 
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QUESTION 


Have all of the states Public Uti- 
ity Commissions? 


ANSWER 


All of the states have either Railroad 
Commissions or Public Utility Commissions 
for the purpose of regulating railroads and 
other utilities except the state of Delaware. 


e 


QUESTION 


Can the West Virginia Public Serv- 
ice Commission interfere if a mu- 
nicipality desires to build its own 
plant and serve customers in compe- 
tition with an existing public service 
company? 

ANSWER 


No. The West Virginia Commission 
does not have jurisdiction over competition 
between private and municipal utilities. In 
fact the Commission has no jurisdiction over 
the question of competition between public 


utilities. 
e 
QUESTION 


Can state legislatures or Congress 
declare any business, such, for exam- 
ple, as the coal business, to be a pub- 
lic utility and then subject it to regu- 
lation? 

ANSWER 


No. The well established rule is that no 
business can be subjected to regulation as a 
public utility business unless it is in fact a 
public utility. The Constitution of the state 
of California has given the legislature power 
to declare any sort of business whatsoever a 
public utility and to bring it under Commis- 
sion control; but the supreme court of that 
state has ruled that the legislature cannot by 
its edict make a business a public utility 
which in fact is not a public utility. A few 
years ago the state of Kansas declared the 
following industries to be “affected with a 
public interest” and, therefore, subject to 
supervision by the state as public utilities: 
The manufacture or preparation of food 
products, the manufacture of clothing and 
all matter of wearing apparel in common use 
by the people of the state, the finding or pro- 
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duction of any substance or material in com- 
mon use as fuel either for domestic manu- 
facturing or transportation purposes. This 
act was declared unconstitutional by the Su- 
preme Court. Wolff Packing Co. v. Court of 
Industrial Relations, 262 U. S. 522, 67 L. ed. 
1103, P.U.R.1923D, 746, 43 Sup. Ct. Rep. 630. 
The coal business could not be subject to 
regulation as to its rates or service by a mere 
legislative declaration that the coal business 
is a public utility business. Whether it is or 
is not a public utility business would proba- 
bly have to be determined by the Supreme 
Court of the United States. 


e 


QUESTION 


If a street railway company is re- 
quired to pave the street between its 
tracks, is the cost not allowed as a 
capital expenditure; and is the com- 
pany not permitted to earn a return 
on paving cost the same as on its 
plant or property? If so, why should 
it complain? 

ANSWER 


Cost of laying pavement would undoubt- 
edly be regarded as the capital expenditure 
on which the company would be entitled to 
earn a return. But whether regarded as a 
capital expenditure or an operating expense 
it would be a charge against the ratepayers. 
The trouble is that the street railways have 
great difficulty in earning a fair return on 
the value of their property on the fares they 
would have to charge to produce that return. 
Therefore, they are anxious to get rid of 
every unnecessary and unfair capital invest- 
ment or operating expense. The paving 
charge is a charge against ratepayers, and 
against the car riders for the benefit of the 
city at large. The companies say that the 
original paving is unnecessary to street rail- 
way service and to the extent that it is not 
injured by the traffic that the maintenance of 
the paving is an unjust burden upon the rate- 
payers on the same assumption; that it be- 
comes unfair to the companies, if it tends 
to make it more difficult to earn a fair re- 
turn on their investment. If it tends to in- 
jure the quality of the service, to drive the 
company out of business, and to deprive the 
public of this kind of transportation, it is 
bad both for the company and the public. 
The fact that a company might be entitled 
to earn a return on the amount of money 
invested in paving does not mean much to 
the companies if they are unable to earn that 
return. 















What Others Think 





The Role Played by the Utility Companies in 
Our Recent Economic Changes 


ECENT economic changes in the 

United States have not been in 
structure, but rather in speed and 
spread. But the breadth and scale and 
“tempo” of recent developments give 
them new importance. 

Such is the conclusion of the Com- 
mittee on Recent Economic Changes of 
the President’s Conference on unem- 
ployment, published in a two-volume 
report of 950 pages under the title of 
“Recent Economic Changes in the 
United States.” 

The survey of Recent Economic 
Changes, begun in January, 1928, and 
completed in February, 1929, is an 
analysis of post-war developments in 
American economic life, particularly 
those since the recovery from the de- 
pression of 1920-21. The committee 
consists of Herbert Hoover, Chairman; 
Walter F. Brown, Renick W. Dunlap, 
William Green, Julius Klein, John S. 
Lawrence, Max Mason, George Mc- 
Fadden, Adolph C. Miller, Lewis E. 
Pierson, John J. Raskob, A. W. Shaw, 
Louis J. Taber, Daniel Willard, Clar- 
ence M. Woolley, Owen D. Young, and 
Edward Eyre Hunt, Secretary. 

Besides the report of the committee 
and an introduction by Dr. Edwin F. 
Gay of the National Bureau of Eco- 
nomic Research, Inc., the volumes con- 
tain studies on “Consumption and the 
Standard of Living” and on “Labor” 
by Leo Wolman of the National Bu- 
reau of Research, Inc.; “Changes in 
New and Old Industries” by Dexter S. 
Kimball, American Engineering Coun- 
cil; “Technical Changes in Manufac- 
turing Industries” by L. P. Alford, 
American Engineering Council; “The 
Changing Structure of Industry” by 
Willard L. Thorp, National Bureau of 
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Economic Research, Inc.; “Construc- 
tion” by John M. Gries, United States 
Department of Commerce; “Railway 
Transportation” by William J. Cun- 
ningham, Harvard University; “Ship- 
ping” by E. S. Gregg, formerly of the 
United States Department of Com- 
merce; “Marketing” by Melvin T. 
Copeland, Harvard University; ““Man- 
agement” by Henry S. Dennison, Den- 
nison Manufacturing Company ; “Agri- 
culture” by Edwin G. Nourse, Institute 
of Economics; “Price Movements and 
Related Industrial Changes” by Fred- 
erick C. Mills, National Bureau of Eco- 
nomic Research, Inc.; “Money and 
Credit and Their Effect on Business” 
by O. M. W. Sprague, Harvard Uni- 
versity and W. Randolph Burgess, Fed- 
eral Reserve Bank, New York; “For- 
eign Markets and Foreign Credit” by 
James Harvey Rogers, University of 
Missouri; “The National Income and 
Its Distribution” by Morris A. Cope- 
land, Cornell University, and a general 
review by Wesley C. Mitchell, National 
Bureau of Economic Research, Inc. 


2 e- statement of the subjects 
studied together with the names of 
the author is a sufficient indication of 
the scope of the work, and the thor- 
oughness with which it has been done. 
The chapter on “Construction” contains 
the following reference to public utili- 
ties: 


“The enormous development of the elec- 
tric power industry, both in generating 
Stations and transmission and distribution 
lines, is an outstanding feature of the last 
decade, the fundamental causes of which 
include the discovery and application of 
more economical methods of long-distance 
transmission of power, distributing of 
loads by means of interconnection of sta- 
tions, and a great reduction in cost of gen- 
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erating power through improvements in 
design. These developments are described 
in the chapter on industry. 

“From the point of view of construction, 
this development, involving the investment 
in new plant and equipment of more than 
$750,000,000 annually in the past three 
years, is important because it has been un- 
dertaken by companies of strong financial 
backing, most of them having a virtual 
monopoly of service within defined geo- 
graphical areas, and having good reasons 
to avoid premature investments or dupli- 
cation of facilities. Approval of projects 
by Public Service Commissions serves as 
an independent check. 

“Gas companies, electric railways, and 
the telephone and telegraph companies have 
had like reasons for carefully planned ex- 
pansion in line with growing demands 
from consumers. 

“The railways, under supervision of the 
Interstate Commerce Commission, and 
with the object of effecting economies in 
operation and providing facilities for 
growing traffic, have been making their in- 
vestments in improvements of existing 
lines, including some construction of new 
terminals. 

“The public utility companies, with their 
skilled engineering departments, have taken 
a leading part in developing the use of 
labor-saving equipment. The motor trucks 
equipped with post-hole augers and der- 
ricks for placing telephone and telegraph 
poles are now familiar sights. The rail- 
ways, telephone, and telegraph companies 
are the principal users of preservative- 
treated wood products. 

“Railways have been investing large 
sums in motor cars to carry gangs of men 
and loads of materials to their work. An- 
other type of motor car with a gas-electric 
power plant develops electric current to 
operate electric tools, such as grinding 
wheels, portable rail saws, track bonding 
drills, ‘electrical tie-tampers, flood lighting 
systems, portable saws, and electric driven 
air compressors. Ballast-cleaning machin- 
ery saves a considerable amount of labor. 
Joints and bolts are oiled by spraying 
machines, and weeds are destroyed by 
large burning machines. Air and electric 
tamping machines and ditching machines 
also reduce the cost of building, improv- 
ing, and maintaining railway roadbeds. 

“Public utility companies operating in 
cities are large users of trenching ma- 
chines and of various types of air tools in 
connection with cutting pavements, and 
laying and maintaining conduits and pipe 
lines. 

“From an economic point of view, the 
construction of highways and of the types 
of public utilities just mentioned may be 
compared with the construction of railways 
in the United States during the latter part 


of the nineteenth century, when there were 
extensions of lines into undeveloped terri- 
tory, involving large speculative risks 
whose outcome was dependent upon uncer- 
tain factors as to the amount of traffic 
which might develop and the time at which 
it might develop. Furthermore, at that 
time there was some competitive building 
of parallel routes not required to handle 
existing traffic. The public utility field now 
seems vastly more stable, from the point 
of view of new construction, than was the 
case a generation ago, or even just before 
the war. 


N the study on “The Changing Struc- 

ture of Industry” the author dis- 
cusses, among other things, the growth 
of mergers in the utility and other 
fields. His summary of this subject is 
as follows 


“The records of mergers in recent years 
indicate that it has been a general move- 
ment, rather than one confined to any par- 
ticular industries. It has been greatest 
among public utilities, reaching its height 
there in 1926. In manufacturing industry, 
the tendency to merge appears to follow 
the business cycle, but the general trend 
has been upward since 1922. 

“The present mergers are unlike those 
of the great combination period at the end 
of the nineteenth century. In the earlier 
instances, the incentives were usually either 
the formation of a monopoly or profits of 
some promoter. The present mergers 
often appear to be quickly followed by new 
financing, thus implying that the desire for 
additional capital is an important motive. 
A further incentive, in certain industries, 
has come from modern marketing methods, 
in which the concern which is large enough 
to undertake national advertising has a 
definite advantage over its smaller rivals. 

“Tt has long been claimed that large- 
scale operation offered many potential 
economies. It is evident that the most ef- 
ficient size at which an industrial plant 
may operate has increased greatly during 
recent years. However, as regards com- 
binations among such plants, the facts are 
entirely inadequate. The few available do 
indicate that, as often as not, these poten- 
tial economies are more than offset by real 
losses in efficiency. 

“Over against this fact is the probability 
that the large concerns are taking an in- 
creasing part of the nation’s business. 
This is also reflected in the record of the 
stock market, in which three of the four 
industries studied recorded the greatest ad- 
vances made by the securities of the larger 
companies. Again, we conclude that this 
larger share in the nation’s business is not 
owing to ability to produce at a lower cost, 
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but to greater success in the field of mar- 
keting. An interesting side light on this 
development is the present status of the 
Sherman and Clayton Acts, which tend to 
encourage combinations, since the merged 
companies can adopt a uniform marketing 
policy which would be illegal if under- 
taken as independents.” 


HE committee concludes its com- 
prehensive report with the follow- 
ing statement : 


“As long as the appetite for goods and 
services is practically insatiable, as it ap- 
pears to be, and as long as productivity 
can be consistently increased, it would 
seem that we can go on with increasing 
activity. But we can do this only if we 
develop a technique of balance. Toward 
such a technique the committee believes 
the skillful work of the economists, engi- 
neers, and statisticians who prepared the 
survey on which we have based the facts 
and interpretations expressed in this brief 
report, will contribute. Our effort has been 
to suggest a pattern by which their work 
may be appraised; to set up an orderly 
plan by which the facts may be articulated 
and against which later and better infor- 
mation may be more accurately judged. 
We recommend a study of the fact finding 
survey as a whole to all who are faced 
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with the problems of business administra- 
tion and public leadership. 

“Informed leadership is vital to the 
maintenance of equilibrium. It depends 
upon a general knowledge of the relations 
of the parts each to the other. Only 
through incessant observation and adjust- 
ment of our economy, can we learn to 
maintain the economic balance. 

“Underlying recent developments is an 
attitude of mind which seems to be char- 
acteristically American. Our nation is ac- 
customed to rapid movement, to quick 
shifts in status: it is receptive to new 
ideas, ingenious in devices, adaptable. Our 
economy is in large measure the embodi- 
ment of those who have made it. 

“Our situation is fortunate, our momen- 
tum is remarkable. Yet the organic bal- 
ance of our economic structure can be 
maintained only by hard, persistent, intel- 
ligent effort; by consideration and sympa- 
thy; by mutual confidence, and by a dis- 
position in the several human parts to work 
in harmony together.” 

—D. L. 


RecENT Economic CHANGES IN THE UNITED 
States. Report of the Committee on Re- 
cent Economic Changes of the President’s 
Conference on Unemployment. Herbert 
Hoover, Chairman. New York: McGraw- 
Hill Book Co., Inc. 2 vols. 950 pages. 
1929. $7.50. 




















How Can We Control 
Be public utility holding company 


question continues to occupy the 
attention of students of utility regula- 
tion problems. David E. Lilienthal of 
Chicago contributes a very valuable 
article on the subject in the Columbia 
Law Review, Vol. XXIX, No. 4, April 
1929. In this article are discussed, 
among other things, the nature and 
functions of holding companies; meth- 
ods of control; regulatory statutes ; and 
the regulation of utility companies in 
their relations with holding companies, 
including the regulation of payments to 
holding companies, the regulation of 
holding company securities, and the 
regulation of the sale of capital stock 
of public utilities to holding companies. 
It is an excellent guide to the decisions 
on the subject, indicating painstaking 
research work. 
William M. Wherry, in his article on 
“The Regulation of Holding Compa- 
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the Holding Company? 


nies” in the May 30th issue of Pustic 
UTILiTIEs ForTNIGHTLY, points out 
what he deems to be the limitation upon 
the state’s power to regulate contracts 
between operating and holding com- 
panies. 

Mr. Lilienthal in his article discusses, 
among other questions, one which is of 
great popular interest at the present 
time; in fact, it is the chief reason for 
the investigation of holding company 
operations by the Federal Trade Com- 
mission. That question is the effect 
upon ratepayers of operating companies 
of high prices alleged to have been paid 
by holding companies for operating 
properties. 


Bi arguments against this pro- 
cedure are set forth by the author 


as follows: 


“The argument may be best stated in the 
form of a hypothetical case: Suppose the 
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Sake 


A holding company purchases 100 shares, 
all the capital stock of the B electric com- 
pany for $400,000. The rate base of the 
property, let us say is $100,000, and the 
buyer’s own appraisal, accepted by its 
bankers, shows a value of $300,000. Under 
pressure of competition from rival holding 
companies, it is willing to pay $400,000 we 
may assume, because of expected econo- 
mies in operation resulting from integra- 
tion with the large system controlled by 
the A company. As part of its financing 
operations these 100 shares, valued at their 
book cost, are deposited with a trustee (to- 
gether with the stock of ten other operat- 
ing plants) as collateral for the issuance 
of the A company’s bonds. Preferred and 
nonvoting common stock are also issued by 
the A company upon the strength of these 
securities. Suppose its properties had not 
been selected with sufficient foresight, the 
expected economies from integration fail 
to materialize, or for other reasons, such 
as a general depression, the dividends re- 
ceived on these 100 shares fall far short 
of what was anticipated when $400,000 was 
paid for them. The holding company is 
faced with fixed charges on the bonds; to 
pass a dividend on its stock would seri- 
ously injure its credit. What will the hold- 
ing company do? 

“An experienced operator, Mr. Emory 
L. Coblentz, chairman of the Board of 
Directors of the Potomac Edison Electric 
Company, a holding and operating com- 
pany, recently gave the following answer, 
when testifying on this point before the 
Maryland Commission: ‘When there is a 
case of gross over-capitalization of a util- 
ity requiring the payment of a fixed charge 
of this overcapitalization, there is an un- 
doubted tendency on the part of any 
operator, I don’t care who he is, of a 
property, in order to meet the inevitable 
fixed charge that is ahead of him or be- 
fore him, to cut out, as far as possible, 
those things in the operation of a com- 
pany which may not, for the time being, 
seem absolutely necessary, but which is a 
great contributing factor to the general 
service rendered to the public, and to that 
extent it affects the service of the public 
beyond a question.’ 

“In other words, if subsequent events 
prove the price paid was excessive, and 
that the securities issued thereon are with- 
out adequate support, the controlling com- 
pany would be under great pressure—a 
pressure too great to withstand, according 
to Mr. Coblentz—to direct a policy of de- 
ferring maintenance, renewals, and depre- 
ciation charges, postponing extensions and 
in other ways cutting corners which 
would increase net income at the expense 
of service. To the retort that these mat- 
ters are within the Commission’s jurisdic- 
tion the answer is made that such a policy 
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can be in effect for many months before 
detection, and many more before any ef- 
fective Commission action can be taken 
and enforced. 


N” only the consumer’s interest in 
service but also in rates may be af- 
fected by ‘extravagant issues of securities, 
as well as extravagant prices paid for 
properties, according to the suggestion 
made recently by an acute public utility 
investment banker speaking before a 
group of operators. The argument is 
that if the dividends which were an- 
ticipated when the stock was bought have 
not been realized, there would clearly 
be pressure upon the holding company 
to augment its earnings in other ways, 
as by increasing its charges for man- 
agerial services to the operating companies, 
loading up construction costs, and charg- 
ing market rates for financing even though 
the actual cost of money to it was less than 
the market rate. It is also urged that this 
pressure will result in undue writing-up of 
the operating company’s capital accounts 
(as by treating certain expenses as non- 
recurring and, therefore, chargeable to 
capital account, when they should be 
charged to operating expenses) and in 
other ways difficult of detection inflate its 
rate base. The point is also made that 
pressure on the holding company will force 
a policy of directing subsidiaries to make 
applications for rate increases. In these 
rate cases it is urged that the undermanned 
and hard-pressed Commission staffs will 
be unable to combat the carefully prepared 
testimony of company experts designed to 
boost values and to take advantage of every 
intangible, and that without rebutting evi- 
dence the courts will set aside Commission 
orders refusing to accept such expert evi- 
dence. 


UPPOSE in spite of every effort to pre- 

vent it, our hypothetical company gets 
into difficulties as a result of these finan- 
cial operations, and its credit is seriously 
impaired. It is clear that the consumer 
will suffer both as to rates and service. In- 
formed observers of public utility finance, 
from the days of the Hadley Railroad Se- 
curities Commission to the present are 
agreed that the credit of all but the most 
exceptional operating company must stand 
or fall with that of the company which 
controls its destinies and provides a mar- 
ket for its securities. Unable to attract 
capital, the operating companies of our 
supposititious holding company system can- 
not install extensions and improvements of 
service. Such extensions and improve- 
ments can be made possible only through 
increased earnings, which may mean in- 
creased rates. And since the ease or diffi- 
culty of securing capital is an important 
consideration in fixing the rate of return 








to which the company is entitled, it would 
probably be incumbent upon the Commis- 
sion both as a matter of law and as a mat- 
ter of statesmanship to grant an increase. 

“So much for the possible effect on the 
consumer of excessive prices paid by a 
public utility holding company. What of 
the investing public? Is it part of the 
function of the Maryland Commission, for 
example, to investigate the soundness of 
the preferred stocks of a Delaware cor- 
poration whose assets may consist of com- 
mon stocks of a score of companies operat- 
ing in a dozen states? So prodigious an 
increase in the labors of the Commissions 
most of whom without such additional re- 
sponsibilities are already far behind their 
dockets, will surely not be assumed simply 
as a part of the obligation to pass upon 
proposed acquisitions. Doubtless nothing 
short of a specific legislative command 
could induce the State Commissions to un- 
dertake the herculean undertaking, espe- 
cially since the organized investors feel 
that regulation of this character in their 
behalf is unnecessary, and that informal 
banker control suffices.” 


UT, assuming that overcapitaliza- 

tion may affect credit, and have an 
indirect bearing upon rates and service 
of the operating companies, the ques- 
tion is what can be done about it? 
How far can holding companies be reg- 
ulated ? 

In half of the states, the security is- 
sues of operating companies are not 
regulated. In Pennsylvania mere pub- 
licity with respect to security issues has 
been deemed sufficient. In such cases 
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overcapitalization would have no direct 
effect upon the reasonableness of rates, 
because rates are not based upon capi- 
talization. The indirect effect upon 
rates and service, however, would be 
the same as is indicated by the critics 
of holding company acquisition of 
operating properties at high prices. 

The main reason for regulation of 
security issues is the protection of the 
purchasers of security issues, not the 
protection of ratepayers. That would 
be the main reason for the regulation 
of the security issues of holding com- 
panies. Undoubtedly some sovereignty 
has the power to regulate the security 
issues of holding companies if it desires 
to exercise it. Presumably it would be 
the state of the holding company’s 
domicile, not the Federal Government. 
If the Federal Government can regulate 
on Senator Walsh’s theory that the sale 
of these securities constitute interstate 
commerce, the Federal Government has 
power over corporations few persons 
have dreamed of. 

Assuming that the fears of the op- 
ponents of holding company operations 
are justified, the big question is how far 
the evils feared can be reached by regu- 
latory action. 

—D. L. 
Tue Recutation oF Pustic Utimity Hotp- 


Inc Companies. By David E. Lilienthal, 
Columbia Law Review, Vol. XXIX, No. 4. 





The War Time Experience of American Railroads 
With Government Operation 


HE “War History of American 

Railroads” constitutes an impor- 
tant part of the economic and social 
history of the World War, and was 
undertaken by former Director Walker 
D. Hines for the Carnegie Endowment 
of International Peace as part of its 
research program in this field. This 
history records the important experi- 
ence in this country of Federal opera- 
tion of the railroads. It approaches the 
final appraisal of the success of Gov- 
ernment administration from that broad 
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and inclusive viewpoint that operation 
of the railroads was only a part of the 
entire Federal control of the economic 
activity of the country, and reminds us 
that it was war experience, subject to 
the great strain of unprecedented traf- 
fic and to the demands for facilities 
which private control had been unable 
to supply. 


HE war history of American rail- 
roads divides itself into distinct 
periods. First, was the 9-month period 
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of railroads’ war board prior to the 
taking-over by the Government; sec- 
ond, was the period of Government 
control, from January 1, 1918, to March 
1, 1920; and third, was the period of 
transition from December, 1919, until 
the return of the railroads to private 
ownership March 1, 1920, and on to 
September 1, 1920, during which time 
some control over rate reduction con- 
tinued. 

The mobilization of the railroads for 
war service required the unification of 
the railroads into a continental railroad 
system. But such unification was hin- 
dered by the insurmountable provisions 
of the Anti-Trust Act and the anti- 
pooling provisions of the Interstate 
Commerce Act. In November, 1917, the 
railroads’ war board attempted a pool- 
ing arrangement east of Pittsburgh, but 
the Attorney General took the attitude 
that Anti-Trust Act provisions were 
not suspended, and that such arrange- 
ment was no doubt illegal. In Decem- 
ber, 1917, the Interstate Commerce 
Commission reported that the two 
methods to achieve the needed unifica- 
tion were either through voluntary ac- 
tion by the railroads, providing the 
Anti-Trust Act and anti-pooling pro- 
visions be suspended; or through Gov- 
ernment acquisition of the railways. 
The Federal Control Act of March 21, 
1918, gave the Government all neces- 
sary powers. 


HE outstanding achievements of 

Federal control during 1918 were 
the control of shipment of traffic, and 
the unified direction of the handling of 
maintenance of equipment and other 
facilities. The congestion of terminals 
was prevented by a “permit system” 
which forbade the loading of railroad 
cars until adequate assurance was given 
that they could be unloaded promptly 
at their destination. The co-operation 
of other Federal boards aided greatly in 
the control and direction of traffic. 
The Shipping Control Committee as- 
sured the availability of ships at the 
seaboard to unload cars, and the joint 
work of the Fuel and Railway Admin- 


PUBLIC UTILITIES FORTNIGHTLY 


789 





istrations in zoning the supply and ship- 
ment of coal prevented unnecessary 
long hauls of coal and achieved the 
most efficient arrangement of coal hauls 
by various pooling arrangements. 

The armistice period saw a weaken- 
ing of the strong Federal control exer- 
cised during 1918, due to the uncertain- 
ty of the Government’s tenure of the 
railroads. However, there continued 
unified direction of the utilization and 
maintenance of equipment, terminals, 
and other facilities. The problems of 
this year were, it will be recalled, tre- 
mendous. There was an increase in 
passenger traffic as well as freight; the 
shopmen’s strike occurred; the coal 
strike occurred; and there was a gen- 
eral increase in the demands to trans- 
port lumber and merchandise. In the 
face of these complications there was 
a general relaxation in the use of trans- 
portation facilities. The peace-time rule 
returned, permitting shippers to route 
their own traffic. The dissolution of 
the Fuel Administration put an end to 
compulsory pooling of coal at Atlantic 
and lake ports. Heavy demurrage 
charges to discourage shippers from 
holding cars too long for loading or 
unloading had to be modified. The re- 
sponsiveness and elasticity shown by 
the railroad administration following 
the armistice were noteworthy, and 
were due to the potentialities inhering 
in the principle of unified control. 


HE more specialized phases of the 

war history of the railroads are 
discussed in some detail, such as: The 
purchase and custody of railway ma- 
terials and supplies; the relations of 
the railway administration with the 
public; Government contract relations 
with carrier corporations ; maintenance 
of the properties of the railroad; labor 
problems; expenditures, finance, and 
accounting; inland water-ways; trans- 
portation rates and cost of Federal 
control. Appendices and charts show 
the striking features of handling traffic 
during the years 1918-1921; and give 
observations of Regional Directors in 
their annual reports for 1918, 1919, 
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bearing on character and achievements 
of operation during the period of Fed- 
eral control. 

Among the lessons to be learned from 
the war experience are these: 


“If at any time in the future an emer- 
gency should necessitate temporary Gov- 
ernment control of the railroads, provision 
should be made at the very beginning for 
the practically instantaneous return of the 
railroads to private control the moment the 
emergency ceases so as to avoid interim 
operation under such difficulties as un- 
avoidably confronted the continuance of 
Government administration after the ar- 
mistice.” (page 


And second, in time of war Govern- 
ment control of the railways should be 
undertaken at the start. 


HE criticism that the railroads 
were returned in a broken-down 
condition is proven by former Director 
Hines to be a misconception. (See 
pages 117-120.) In a later part of his 


discussion it is shown that the prompt- 
ness and reliability of the railroad 
transportation are far greater than they 
ever were in the pre-war period. The 
war experience cannot be viewed as 
any indicia of the feasibility of perma- 
nent Government ownership of rail- 
roads ; “Federal control had neither the 
advantages nor the disadvantages of 
permanent Government ownership and 
operation.” 

In conclusion this appraisal is made: 


“The general average performance of 
Federal control, despite numerous extreme 
individual instances, was remarkably close 
to the general average performance prior 
to Federal control.” (page 233.) 


—Marion J. Harron 


War History or AMERICAN RAILROADS. By 
Walker D. Hines, Director-General of the 
Railroads, 1919-1920. New York. Pub- 
lished by the Carnegie Endowment for In- 
ternational Peace; Yale University Press. 
377 pages. 1928. 75. 





A New Study of Electric Light and Power Rates 
for the Home 


TWENTY-SIX-PAGE pamphlet by 

Morris Llewellyn Cooke “On the 
Cost of Distribution of Electricity to 
Domestic Consumers” has just been 
issued by the author. The matter dis- 
cussed is necessarily very technical and 
cannot be summarized to advantage ; but 
Mr. Cooke himself, in an open letter to 
the Federal Power Commission and to 
the several State Public Service Com- 
missions, gives the conclusions he has 
arrived at as the result of his study as 
follows : 


“Fair rates for domestic service, based 
on cost plus a fair profit will easily, and 
fairly promptly, treble the use of electricity 
in the American home and thereby largely 
lighten the drudgery of housekeeping. 

“An understanding of the cost factors 
in domestic electric service—GENERATION, 
TRANSMISSION, DISTRIBUTION, AND GENERAL 
—and their relative importance, is essential 
if public opinion is to exert an influence 
toward fair rates. 


“The cost of generating the electricity 
and then sending it over the transmission 
lines in volume to the substations are 
matters of engineering record. But no- 
where in engineering literature is there an 
answer to the question ‘What does it cost 
to distribute electricity?’ to carry it from 
the substation into the home. 

“These studies, based on the sworn state- 
ments of numerous public and privately 
owned companies, indicate that the whole 
cost of DistrrBuTION is approximately 
$7.50 per year per domestic consumer for 
500 kilowatt hours of service, or a cent 
and one-half per kilowatt hour. 

“Confirmation is afforded for the state- 
ment previously made that 5 cents per kilo- 
watt hour must be considered as a fully 
adequate top rate for domestic current ex- 
cept in sparsely settled territory or for 
short season service or under other excep- 
tional conditions.” 

—R. L. 


On Cost or DistrIBuTION oF ELECTRICITY TO 
Domestic Consumers. By Morris Llewel- 
lyn Cooke. Philadelphia: Published by 
the author. 26 pages. 
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The March of Events 





No County Funds for Rate Fight 


oo funds cannot be used in a fight for 
better freight rates, under an opinion an- 
nounced by Charlie C. McCall, attorney gen- 
eral, on May 13th as reported in the Mont- 
gomery Times. Request for an opinion on 
the authority of the board came from Dallas 


e 


Alabama 


county. Mr. McCall ruled that no county 
can spend its money in the adjustment of 
freight rates or for the purpose of obtaining 
lower rates. 

The Public Service Commission alone, it 
was ruled, has authority to adjust freight 
rates under the statutes of the state of Ala- 
bama. 


California 


Special Counsel Disapproved 
by Mayor 


Me Cryer of Los Angeles on May 13th 
transmitted a message to the city coun- 
cil vetoing the council’s appropriation of $25,- 
000 to retain Samuel Untermyer as special 
counsel to represent the city before the Unit- 
ed States Supreme Court in the 7-cent fare 
litigation. The mayor characterized the pro- 
posed expenditure as illegal. 

The technical objection was made that the 
mayor could not find in the file on the matter 
submitted to him any request from City At- 
torney Stephens for the employment of spe- 
cial counsel, or any written or signed ap- 
proval by the city attorney. He pointed out 
that the charter provided that such written 


approval must be obtained before special 
counsel could be engaged. 

Moreover, the mayor gave it as his opinion 
that it would not be proper to employ special 
counsel at this time since a new city attorney 
and new city council would be in office at the 
time of the hearing before the Supreme 
Court. He said that it should be left to the 
new city attorney to determine whether the 
case presented such difficulties as to require 
the assistance of a special counsel. In his 
concluding paragraph the mayor said: 

“The vigorous prosecution of this appeal is 
a matter of importance to the people of Los 
Angeles, but under all of the circumstances, 
to employ special counsel at this time at a fee 
amounting to two and one-half times the an- 
nual salary of the city attorney would seem 
to be unnecessary and unwise.” 


Tax on Car Fares 


Are has been made by Harry M. 
Goldberg, in a letter to Mayor James 
Rolph, Jr. of San Francisco, that street car 
fares be kept at 5 cents but that each rider be 
required to pay a tax of 2 cents for the bene- 
fit of the city. 


Upon an estimate of 200,000,000 paying rid- 
ers each year, he points, according to the San 
Francisco Examiner, the tax would bring the 
city $4,000,000 annually and create a fund 
similar to that raised by the state gas tax. 
With this, he says, new extensions of munic- 
ipal lines could be built and expiring fran- 
chises taken over without issuing bonds. 


e 


Service to City Plant 


= Railroad Commission some time ago 
was appealed to because of the refusal 
of power companies to serve electricity to 
municipalities at wholesale rates. In one of 
the cases where the city of Fairfield appeared 
against the Great Western Power Company, 
an indefinite postponement has been made. 
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It is alleged that the Great Western Com- 
pany has refused to sell current to Fairfield 
at wholesale on the ground that the city, using 
its own distributing system, would compete 
with the utility company. Similar appeals 
have been instituted by the city of Mountain 
View and the Modesto irrigation district. 
The outcome of these proceedings is of par- 
ticular interest to the utilities. 
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General Rate Investigation 


AEE order was issued by the Com- 
mission on May 20th to sixteen Cali- 
fornia public utilities to show cause why their 
rates were “higher than that usually deemed 
reasonable,” and why they should not be low- 
ered. 

The Commission has heretofore held that 
8 per cent is a reasonable return but it is said 
that in reports recently examined returns in 
excess of that amount have been shown. 

The larger utility companies, says the Sac- 
ramento Bee, may expect the strictest treat- 
ment from the Commission, for in one of the 
recent decisions the Commission indicated 
that 7 per cent was a reasonable return for 
“large and well-established companies.” 

Particular interest attaches to the citation 
given the Pacific Gas & Electric Company in 


view of the new rates for which the company 
has applied for the new natural gas mixture 
from San Joaquin Valley, with which it plans 
to supply the San Francisco Bay district in 
August. These rates have been attacked by 
the city of San Francisco on the ground that 
they are excessive. 

Aside from the information contained in 
the report, it is stated in the San Francisco 
News that recent rises in the price of utility 
stocks in the state may be grounds for an in- 
vestigation. The News tells us that, accord- 
ing to financial reports, the rise in prices has 
averaged about 10 per cent, and that engi- 
neers for the Commission are making an in- 
tensive study of financial reports for 1928 to 
discover whether this stock appreciation js 
caused by higher earnings than were antici- 
pated when reductions in rates were made 
last year. 


e 


Mixed Gas Rates 


EARINGS on the application of the Pacific 

Gas & Electric Company for authority 
to put into effect a new schedule of rates for 
natural gas brought into the San Francisco 
area were started before the Commission on 
May 22nd. 

The proposed schedule includes a 70-cent 
service charge in place of the present 80-cent 
minimum charge. Utility experts and experts 
retained by the cities opposing the new tariff 
differ in their opinions as to the effect upon 
the consumers. 

Officials and experts of the company tes- 
tified that under the new rate all users, except 
those using less than $2 worth a month, 
would enjoy a reduction in their bills, and 


furthermore that there would be an increase 
in heating value because of the new gas 
mixture. 

The other side expressed the opinion that 
small consumers would pay much larger bills. 
It was also argued in opposition to the new 
rate that the company would earn in excess 
of 8 per cent return if the new rates are 
given approval. 

B. B. Beckett, rate engineer for the com- 
pany, told the Commission that the new 
schedule was not to give the company more 
or less revenue but to get a more equitable 
rate structure between large and small con- 
sumers. The new fuel, it was testified, would 
prove so economical and attractive that the 
company hoped its revenues would show only 
a nominal decrease the first year. 
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Delaware 


Billion Dollar Holding 
Company 


HAT is believed to be the largest char- 
ter ever filed with the state department 
in Delaware, says the New York Times, was 
filed on May 23rd by the Commonwealth & 
Southern Corporation with an authorized 
capital stock of 62,000,000 shares without 
nominal or par value, of which 2,000,000 
shares will be preferred stock and 60,000,000 
common stock. 
The business of the corporation is to ac- 
quire and hold securities of companies en- 


& 


gaged in managing or operating public util- 
ity companies and companies doing a general 
construction, engineering, or contracting 
business with public utility and other compan- 
ies. This new corporation, says the Times, 
has been formed by the Bonbright interests 
to acquire working control of three utility 
systems whose assets exceed $1,042,000,000. 
It will begin its existence with assets valued 
at $250,000,000 at present market levels and 
will own more than 40 per cent of the com- 
mon stocks of the Commonwealth Power 
Corporation, the Southeastern Power & Light 
Company, and the Penn-Ohio Edison Com- 
pany. 
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District of Columbia 


Higher Bus Fares Asked 


ne Washington, Marlboro & Annapolis 
T ious Line, Incorporated, which recently 
was authorized by the Commission to de- 
crease fares as an experiment, on May 28th 
petitioned for authority to return to the 
higher fares. ' 

The company contended that it had lost 
more than $700 since the experiment started, 
while on the other hand, says the Washington 
Times, experts of the Commission are in- 


clined to the view that the company, instead 
of losing, has been successful under the re- 
duced rate. 

The move, says the Washington Post, 
would be opposed by Ralph B. Fleharty, peo- 
ple’s counsel, who declared the reduced fares 
had increased traffic to such an extent in the 
District that they should be kept in effect as 
profitable. Mr. Fleharty is quoted as saying 
that the figures showing a loss cover the op- 
eration of the line in Maryland and are not 
confined to its operations in the District. 


@ 
Georgia 


Rate Inquiry Ordered 


N investigation of the rates for electric 
A light and power served to residences by 
the South Georgia Power Company, of Al- 
bany, and the Columbus Electric & Power 
Company, of Columbus, has been started by 
the Commission. The Commission on May 
20th issued a rule nisi requiring these com- 
panies, together with the Savannah Light & 


Power Company, to appear June 27th and 
show cause why these rates should not be re- 
vised. 

This probe of rates will affect fifty-four 
towns and cities. The action of the Com- 
mission is on its own motion and in further- 
ance of the policy inaugurated several 
months ago when a similar order was direct- 
ed to the Georgia Power Company resulting 
in a new schedule of revised rates. 


@ 
Illinois 


Legal Fees in Rate Litigation 


ye have arisen over the size of legal 
fees demanded by special attorneys em- 
ployed by the city of Chicago in public util- 
ity litigation. Bills made public show that 
one attorney has charged for his services at 
the rate of $30 an hour while another attor- 
ney has charged at the rate of $20 an hour. 
Their charges while engaged in Chicago are 
based on a 5-hour day and at Springfield on 
an 8-hour day. 

Objection has also been made to the prac- 
tice of Attorney Allan T. Gilbert in charging 
for time spent in conferences with newspaper 
men. In reply he said that as attorney and as 
secretary for the Transit Committee appoint- 
ed by Federal Judge Wilkerson he had given 


Telephone Users’ League 


LETTER was sent to Mayor Thompson of 

Chicago, the city council, and the Illi- 
nois Commerce Commission on May 27th by 
Wheeler Sammons, president of the Tele- 
phone Users’ League, recommending, in be- 
half of the members of the league, a program 
for the control of the telephone company. 
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his time to explaining the policy and attitude 
of the committee in relation to the car bills 
in order that the public might be informed. 

“These conferences were held to inform 
the public of the attitude of the citizens’ com- 
mittee,” he said. “The time was spent in the 
interest of telling the residents of Chicago 
what the committee was trying to do, and not 
for personal publicity.” 

Alderman Charles S. Eaton attacked the 
use of special counsel by the city at these 
rates, according to a report in the Chicago 
Tribune. He asserted that counsel should be 
employed on the basis of a yearly salary 
rather than on the highest per diem rate. Al- 
derman Eaton criticised the practice of the 
corporation counsel and his staff in failing to 
handle the litigation without outside aid. 


e 


The program, says the Chicago Journal, 
which is explained in a pamphlet accompany- 
ing the letter proper, stresses demand for re- 
duced residence coin box rates, free telephone 
meter service, and adequate compensation to 
establishments acting as agents of the tele- 
phone company. 

Home rule, the need of a permanent sub- 
scribers’ adjustment bureau controlled by a 
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citizens’ committee, and investigation of in- 
stallation and rental charges were also recom- 
mended. The adjustment bureau recom- 
mended by the league would succeed the pres- 


ent telephone complaint bureau. This would 
be maintained jointly by the telephone com- 
pany and the city, but would be supervised 
by a committee of citizens. 


e 


Indiana 


Billing Demand Charge 


HE Commission on May 20th held a hear- 

ing on the petition of fourteen large pow- 
er users for a change from yearly to monthly 
billing of demand charges of the Indianapolis 
Power & Light Company. The substance of 
the complaint appears in the testimony of 
one witness who said: 

“I have no objections to the demand charge, 
but I do object to the demand rate being 
fixed for a year. I might have 250 kilowatts 
of demand today and the next day drop down 
to 100, but I have to pay on 250 the rest of 
the year.” 

Emmett G. Ralston, vice-president and 
chief engineer of the power company, testi- 
fied that if a customer used only one hour of 
maximum demand a day, it nevertheless 
would be necessary for the company to pro- 
vide equipment to supply that customer with 
the maximum demand whenever he wanted it. 
He said that that was the whole theory of the 
demand charge. 

Joseph C. Stiphers, head rate clerk for the 
company, said that the company knew from 
the experience of companies in other cities 
that it would not be practicable to try out 
the plan of billing demand charges on a 
monthly instead of a yearly basis. 

“So it wouldn’t be practicable for the com- 
pany to have the experience of billing de- 


mand on the monthly basis to see if it would 
be advantageous to its customers?” Albert 
E. Schmollinger, attorney for the manufac- 
turers, asked. 

“No,” Mr. Stiphers replied, “the load fac- 
tor would fall if the change were made and 
fixed charges would be increased. The rate 
base would have to be increased and the cus- 
tomers carrying the constant load would be 
penalized as against those who would make 
periodic demands.” 

“In other words,” Mr. Schmollinger said, 
“the Indianapolis Power & Light Company is 
going to get a certain amount of revenue 
from its consumers, no matter who pays the 
bills. You think it is equitable, I suppose, 
that a manufacturer must pay for eleven 
months the demand charges he established in 
one month of the year.” 

“Yes, it is equitable and any change would 
be a backward step,” Mr. Stiphers said in 
reply. 

Harry Boggs, consulting accountant, was 
placed on the witness stand by the utility to 
explain the theory of the demand charge sys- 
tem. He pointed out that the utility must 
have equipment to meet the maximum power 
demand of each consumer, and that a reduced 
demand charge would require an increased 
energy rate. A large loss would accrue to 
the company, he said, if the monthly demand 
charge billing system were inaugurated. 


y 
Kansas 


Confiscation Issue In Gas 
Rate Case 


HE question whether rates fixed by the 
Public Service Commission for the Wich- 
ita Gas Company are confiscatory, is the issue 
involved in hearings held by John Hamilton, 


special referee. A temporary injunction 
against the order has been in effect. 

Attorneys for the city and the Commission 
on May 22nd attacked estimates on the prop- 
erty values of the company. A witness for 
the utility estimated the value at $3,100,000 
which is about $1,000,000 higher than that 
placed on the property by the city. 


v 
Maryland 


Car Fare Appeal 


HE Supreme Court on May 13th handed 
down orders certifying that it-had juris- 
diction in the case of the United Railways of 
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Baltimore against the Public Service Com- 
mission for a fare of 10 cents straight, and 
.o case down for argument on October 
th. 
The company has been seeking a reversal 
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of the action of the Maryland court of ap- 
peals holding that the present fare of 10 
cents, with four tokens for 35 cents, is ade- 
quate and not confiscatory. The case was 
before the Supreme Court earlier this year 
but was dismissed on the ground that the 
court lacked jurisdiction because the company 
had not exhausted its remedies in the state 


courts. This resulted in a return to the state 
tribunals. 

Thereafter the Commission made readjust- 
ments in the fare schedule in compliance with 
the directions of the Maryland court, and the 
case again went to the state court of appeals, 
where the Commission was upheld for the 
second time. 


e 


Gas Rates at Prince Georges 


EPRESENTATIVES of a large number of 

towns and communities in Prince 
Georges county, Maryland, on May 23rd, ap- 
peared before the Commission charging that 
rates of the Washington Suburban Gas Com- 
pany were unfair and prejudicial to the de- 
velopment of that community. The hearings 
lasted for two days. : 

The prevailing rate of $2.03 per 1000 cubic 
feet was considered unfair in view of the 
rate in Montgomery county of $1.25, in Wash- 
ington of $1, and in Baltimore of 80 cents. 
It was claimed that prospective residents 
would choose other localities where rates 
were more reasonable. 

Evidence was submitted on the value of the 
property. Engineers reported a fair value 
of about $750,000, while the auditor of the 
Commission declared that on the basis of 


extensive study, revenue reports available for 
rate making showed the company to be re- 
ceiving about 11 per cent on its investment. 
Valuation engineers of the company fixed the 
reproduction cost new at $900,000, and de- 
clared the prices charged by the company 
were not excessive as the rate of interest 
earned was around 6 per cent instead of 11 
per cent. 

Citizens complaining against the rates 
claimed that the company’s plant at Hyatts- 
ville was so grossly overbuilt that it was only 
necessary to operate it three days a week in 
order to supply enough gas for that terri- 
tory. They urged that as the plant was too 
large for the community which it serves, its 
valuation should be cut down proportionately. 

It was also asserted that the utility was 
negligent about collecting bills, and that the 
company’s revenue could be reduced if proper 
collection methods were employed. 


e 


Conflict between Factory and 
Home Customers 


BATTLE between representatives of house- 
A hold and industrial users of electricity 
developed in the hearings before the Com- 
mission during the latter part of May over 
the rates of the Consolidated Gas, Electric 
Light & Power Company. 

Instead of the usual concerted fight by the 
public against the utility, says the Baltimore 
Sun, the battle was a three-cornered affair 
with the utility counsel protesting a heavy 
reduction, while the two principal patrons of 
the company fought over a division of the 
spoils. This resulted from the intervention 
of counsel for industrial power consumers 
who claimed that the rates for electricity for 
industrial use had not decreased in propor- 
tion to domestic rates since the World War. 
People’s Counsel Thomas T. Tingley took a 
stand in favor of the domestic users, declar- 
ing that they were the ones who made the re- 
duction possible. Mr. Tingley pointed out 
that while the industrial consumers use the 


principal part of their power during the day, 
the domestic patrons begin their consumption 
i the industrial load is beginning to taper 


off. 

Herbert A. Wagner, president of the util- 
ity company, at the close of his testimony on 
May 28th, says the Baltimore Post, gave the 
opinion that the company’s schedules should 
be altered so as to make the tertiary, or 23- 
cent, rate available to domestic consumers 
upon the consumption of 225 kilowatt hours 
a month. The present point at which the 
tertiary rate begins is upon the consumption 
of 800 kilowatt hours a month. 

Comparisons were introduced to show that 
charges were lower in Baltimore than in Phil- 
adelphia for consumers using up 75 kilowatt 
hours a month, while in the consumption of 
100 to 200 kilowatts, the advantage rested 
with Philadelphia. Another schedule intro- 
duced by the utility showed that for most 
domestic consumers the Baltimore rates were 
cheaper than those in Washington, although 
consumers in the latter city had the benefit 
of lower charges for consumption of from 15 
kilowatt hours a month up to 32. 
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Electric Rates for Ventilating 
Fans in Schools 


A was filed on May 28th by se- 
lectmen of Winchester against the rates 
charged by the Edison Electric Illuminating 
Company, of Boston, for the operation of 
ventilating fans in schoolhouses. 

It was asserted that the town maintained 
eight public schoolhouses which were re- 
quired by law to be ventilated and that these 
buildings had been equipped at great expense 
with ventilating systems whereby fresh air 
was circulated and foul air was expelled by 
means of fans or blowers, which were actu- 
ated by electric motors and could not be op- 
erated by other means. 

The charges for this service were based 
upon a general power rate schedule under 
which each school building was treated, it was 
alleged, and the town was charged for near- 
ly all of the current so used at the same rate 
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as the maximum charge for electricity sup- 
plied for lighting. The communication of the 
selectmen continued : 

“The ventilating systems are operated al- 
most exclusively during the daylight hours, 
so that the demand upon the company for 
electricity for said purposes is at all times 
low with reference to its capacity. 

“Nevertheless, the price actually charged 
to the town for this current is much in ex. 
cess of the price charged for the same pur- 
poses to private consumers in their residences 
in said town, although much of the current 
so furnished to such consumers is furnished 
during periods of peak consumption. 

“The rates indirectly paid by Winchester 
taxpayers for current, which the town is re- 
quired by statute to use for the purpose here 
concerned, and which is, therefore, in the 
strictest sense a necessity, greatly exceed the 
rates paid by the same taxpayers individually 
for current to operate various household lux- 
uries, to which Rate B is applicable.” 
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Boston Gas Rates 


sp Commission on May 28th suspended 
until July 1st the proposed new schedule 
of rates of the Boston Consolidated Gas Com- 
pany, which includes a 50-cent service 
charge, and against which there has been con- 
siderable opposition before the Commission. 

Final arguments in the rate case were com- 
pleted before the Commission on May 23rd. 
A difference of $10,000,000 between the $41,- 
000,000 book value and a recent $51,000,000 
appraisal of the company was attacked by 
Wycliffe C. Marshall of Watertown, repre- 
senting the consumers. 

Mr. Marshall, says the Boston Transcript, 
in opening his argument against the sched- 


ule, declared that evidence given at the hear- 
ings brought out the real problem of the gas 
company, namely, adaptation to changing 
conditions. He declared that despite the fad- 
ing away of lighting business, the company 
had forged ahead. He said the service 
charge of 50 cents will be simply a stepping 
stone to a larger service charge. 

Robert H. Holt, representing the company, 
contended that the schedule proposed by the 
consumers would cripple the company by 
shutting down on its revenue. He declared 
also that from whatever point of view the 
subject was approached, the new rate was 
lower than that which the company is legally 
entitled to charge, based on the property valu- 
ation. 
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Elevated Railway Bill 


HE Boston Elevated Bill in an amended 

form was passed by the legislature on 
June 8th and received the signature of Gov- 
ernor Allen. 

Three principal plans of operation have 
been before the legislature since the elevated 
matter has been under discussion. One plan 
was for the extension of public control of the 
railway which is now operating under the 
Act of 1918. Another plan was for the state 
or a metropolitan transportation district to 
buy and operate the elevated, and the third 
plan was for the state to return the road to 
its stockholders for private operation. Gov- 
ernor Allen in a message to the legislature 
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recommended a continuation of the present 
— of private ownership and public con- 
trol. 

The Senate and the House had passed dif- 
ferent bills to settle the elevated question, 
but after conferences finally agreed upon a 
compromise which provides for a referendum 
by the voters on the question whether there 
shall be complete public ownership, an ex- 
tension of public control, or a return to pri- 
vate ownership. 

The new law, it is reported, sets up a dis- 
trict including the whole area served and the 
city of Revere. It also establishes an unpaid 
board of public trustees and a district coun- 
cil. The question of extensions and improve- 
ments remains for future action. 
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| Judge Ing Reappointed 


NNOUNCEMENT was made on May 24th 

that Governor Caulfield had reappointed 
Judge Almon Ing of Poplar Bluff as a mem- 
ber of the Public Service Commission for a 
term ending April 15, 1933, to succeed him- 
self, and Fred Hull of Maryville for a term 
ending April 15, 1935, succeeding J. P. 
Painter of Milan, Sullivan county. 

Judge Ing has been a member of the Com- 
mission since 1925. Prior to that time he 
zerved six years on the circuit bench in the 
Butler county circuit. He has been Chair- 
man of the Commission since T. J. Brown 


e 


resigned from that body last September. 

Judge Ing will be succeeded as Chairman 
by Milton F. Stahl of St. Louis whose ap- 
pointment was announced by the Governor 
several weeks ago, and his confirmation is 
pending before the Senate. 

Mr. Hull is at present postmaster of Mary- 
ville and was formerly editor of a newspaper 
in that city. He has been active in business 
and politics for the past several years, and 
for the past several state campaigns has been 
in charge of the publicity department of the 
Republican State Committee. He was the 
first president of the Greater Missouri Asso- 
ciation. 


New Jersey 


Delay in Rate Case Criticised 


UNICIPALITIES opposing the proposed ad- 
M justment of the gas rate schedule of 
the Public Service Electric & Gas Company, 
says the Newark News, were taken to task on 
May 27th by the Public Utilities Commission 
for their delay in preparation of their counter 
case. Commissioner Bacharach, it is report- 
ed, was severe in his censure of what he 
termed dilatory tactics. 

He said that if the company had shown the 
same delay in presenting its case there would 
have been a storm of protest by the public 


and the press; that the municipalities had had 
plenty of time in which to prepare their case, 
but that they were not ready. 

John J. Treacy, representing the municipal- 
ities, replied that the reason for the delay 
had been the failure of the Public Service 
Company to furnish data desired by the mu- 
nicipalities’ expert, Professor Edward W. 
Bemis. This charge was denied by Edward 
W. Wakelee, vice-president in charge of law 
of public service, who asserted that data had 
been furnished Professor Bemis, “but that 
the company cannot be expected to prepare 
the municipalities’ case for them.” 
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New York 


Commission Studies Reports 


HE Commission has undertaken to effect 

a reduction of rates of public utilities 
whose annual reports indicate they are re- 
ceiving more than a fair return on their in- 
vestments, it has been announced by Chair- 
man William A. Prendergast. Several utility 
companies, it is stated in the Albany Knicker- 
bocker Press, are already marked for reduc- 
tions on the basis of earnings shown in an- 
nual reports filed in April with the Commis- 
sion. 


City Accused of Trickery in 
Phone Rate Quiz 


” arguments before the special Federal 
statutory court on the question of rates of 
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While the calculations so far made are 
naturally only an approximation of the prof- 
its because the basis used was the fixed capi- 
tal shown in the reports, plus an allowance 
for working capital, it is said to be the belief 
of the Commission that they give an approxi- 
mate indication of the rate of return. The 
next step is to call upon such public utilities 
as appear to be obtaining more than a fair 
return for additional details as to their fi- 
nances. Rate reductions would then be or- 
dered if it should appear that they would be 
justified. 
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the New York Telephone Company, Edward 
L. Blackman, telephone company counsel, 
charged on May 27th that the city had abused 
privileges extended by the company by send- 
ing a rival manufacturer to a Chicago plant 
in the guise of an accountant investigating 
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the problem of equipment production costs. 

Frank R. McBerty, head of a small plant 
near Galion, Ohio, was the man, according to 
Mr. Blackman, who was sent through Assis- 
tant Corporation Counsel Fertig to the Haw- 
thorn plant of the Western Electric plant 
near Chicago to determine production costs 
in connection with materials used by the New 
York Telephone Company. Later, it was as- 
serted, this man was permitted to testify 
before Special Master Oeland on what he 
would charge for the same materials as those 
produced by the Western Electric Company. 
McBerty’s testimony was so clearly incompe- 
tent, says Mr. Blackman, that it was thrown 
in the waste basket by the special master, 
whose own figure for material costs was 
twice as high. 

The reproduction cost estimate fixed by 
Special Master Oeceland was attacked by 
Charles Blakeslee, representing the Public 


Utica Rate Case 


ESSIONS before the Public Service Com- 

mission in the rate case against the Utica 
Gas & Electric Company were resumed on 
June 3rd. 

Commissioner Brewster explained that he 
was changing a former ruling as to the ad- 
missibility of state tax reports and that they 
would be used only for comparison with oth- 
er figures and not as evidence of values. 

The opening hearing was occupied largely 


Service Commission. Mr. Blakeslee, after 
discussing the evidence, asked the court to 
admit in evidence decisions of the Commis- 
sion concerning the adequacy of the present 
telephone rate. These decisions would show, 
he asserted, that the telephone company in 
January, 1929, received a return on its capital 
investment of 9.16 per cent outside of New 
York city and 11 per cent within the city. 

The court took a recess after giving Mr, 
Blackman a week in which to file another 
brief covering certain points. The question 
of referring the whole matter back to the 
master was taken under advisement by the 
court. 

The argument was on a motion for a pre- 
liminary injunction to permit the company to 
increase rates pending court decision on the 
rates set by the special master. There was 
also included the company’s motion to put 
into effect the rates set by him. 
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with the question of depreciation. Corpora- 
tion Counsel Willis tried to draw out Edward 
J. Cheney, expert engineer for the utility com- 
pany, with requests for definitions of depre- 
ciation, accrued depreciation, annual depre- 
ciation, and other items in the appraisals 
which he had made. Some controversy arose 
over the distinction between depreciation and 
retirement when it appeared that the com- 
pany had no account labeled “depreciation” 
but carried an account for “reserved retire- 
ment and renewals.” 


e 
Ohio 


Columbus Gas Ordinance 
Up to Voters 


Sb citizens of Columbus are facing a gas 


rate campaign. At the August 13th pri- 
maries they will vote on the question whether 
a mixed gas franchise shall be granted to the 
Columbus Gas & Fuel Company. An ordi- 
nance for this purpose was adopted in the 
council on June 3rd by a vote of 4 to 3. 
The ordinance provides a rate of 65 cents 
per 1000 for the first 5000 cubic feet used 
each month, 60 cents per 1000 for the second 
5000 feet, and 55 cents per 1000 for all over 
10,000 feet. The minimum charge on any bill 
is 75 cents a month. 
The present franchise rate is 40 cents, but 
there is a 48-cent temporary rate in effect 
under an injunction order issued by the Fed- 


eral Court on the petition of the utility. 

The proposed ordinance is for twenty-five 
years but sets the rate for five years only, at 
the end of which time either the company or 
the city could seek lower or higher rates ac- 
cording to economic conditions. 

Passage of the ordinance followed a long 
and heated debate. A desperate effort was 
made without success for approval of a 50- 
cent rate ordinance. An attempt was made to 
have this rate placed on the ballot as a com- 
panion measure to the sliding scale rate. It 
was pointed out that if the voters defeated 
the 65-60-55-cent ordinance, the city would 
be left without any gas rate whatever after 
the disputed 40-cent ordinance expires Sep- 
tember 12th. City Attorney Leach, however, 
ruled informally that two measures on the 
same subject could not be legally placed on 
the ballots. 
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RE DRY DOCK, EAST BROADWAY & BATTERY RAIL- 
ROAD COMPANY. 







[Case No. 2915.] 






RE THIRD AVENUE RAILWAY COMPANY. 






[Case No. 2916.] 










Rates — Contract — Filing of tariffs by utility. 
1. The rates which a carrier is expected to put in its tariff schedule 
under a section of the law permitting a carrier to file changed tariffs, 
effective within thirty days, unless acted on by the Commission, are 
only those which have not been fixed by contract or otherwise fixed 

by law, p. 307. 








Rates — Rates fixed in franchise. 

2. Rates allowed by law are not confined to those fixed in a statute 
but include also rates lawfully imposed by local authorities in con- 
senting to a franchise, and may be contractual or, in some cases, reg- 
ulatory in character, and may be accomplished by acts other than of 
the Public Service Commission Law, p. 309. 








Rates — Rates fixed by law — Modification. 

3. Where rates have already been fixed by statute, franchise, or 
order, the carrier must secure a modification of such rates by statutory 
law or by order of the Commission before it can lawfully or effectively 
insert any change in the tariff, p. 310. 







Rates — Franchise contract — Filing of schedule. 
4. Tariffs filed by a surface street railway company purporting to 
increase a 5-cent rate fixed by franchise were rejected as illegal, p. 314. 






Rates — Procedure — Closing of hearing. 

5. The Commission’s decision rejecting as illegal increased tariffs 
filed by a surface street railway company was handed down before 
hearings were closed where such action was necessary in order to bring 
the Commission order within the statutory time limit and avoid put- 
ting the higher fare into effect by default, p. 314. 







Rates — Reasonableness — Burden of proof. 

6. A rate is unjust and unreasonable only where it is the cause 
of a failure to make an adequate return and it is not enough to show 
simply that the business is not profitable, but rather the burden is on 
the carrier to show also that such condition is due to the rate, p. 316. 

P.U.R.1929C. 20 
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Rates — Jurisdiction of the Commission — Contract rates. 
Discussion of the power of the Commission to change rates fixed 
by law or contract, p. 312. 


[May 20, 1929.] 


InvESTIGATION of increased fare schedules filed by street rail- 
way; schedules rejected. 


Fullen, Chairman: This is the first of three cases involving 
tariff schedules filed by different companies following the Federal 
injunction which restrained the Transit Commission from prose- 
cuting any action or proceeding to prevent the Interborough 
Rapid Transit Company from increasing its fares from 5 to 7 
cents (Interborough Rapid Transit Co. v. Gilchrist, 25 F. (2d) 
164, P.U.R.1928C, 428; 26 F. (2d) 912, P.U.R.1928D, 92). 
In the Interborough Case, there was an attempt to increase a 
fixed contract rate of fare, by the filing of tariff schedules show- 
ing a higher rate. 

The fare of the Dry Dock, East Broadway & Battery Rail- 
road Company is fixed at 5 cents by its franchises, most of which 
were granted directly by the legislature. The original franchise 
to Devlin and others (L. 1860, Chap. 512) provided that the 
grantees were authorized “to charge the same rate of fare for 
the conveyance of passengers on said railroad as is now charged 
by other city railroads in said city.” At that time, a fare of 
5 cents was charged by the Second Avenue Railroad Company, 
the Sixth Avenue Railroad Company, the Eighth Avenue Rail- 
road Company, and the Ninth Avenue Railroad Company. The 
well-settled rule of construction is that the language of the grant 
must be given that meaning which is more favorable to the 
public (Mayor v. Broadway & Seventh Avenue R. Co. 97 N. Y. 
275; Mayor v. Dry Dock, E. B. & B. R. Co. 112 N. Y. 137, 
19 N. E. 420; People v. Broadway R. Co. 126 N. Y. 29, 36, 26 
N. E. 961). 


Later acts granted franchises for extensions to the railroad. 
Chapter 866 of the Laws of 1866 authorized the construction 
and operation of tracks “‘in connection with those now operated.” 


Chapter 868 of the Laws of 1866 provided that “nothing herein 
P.U.R.1929. 

















RE DRY DOCK, EAST BROADWAY & B. R. CO. 307 


contained shall authorize any increase of fare by either of said 
railroad companies, or additional compensation of any descrip- 
tion by reason of the said extension granted by this act.” Chap- 
ter 883 of the Laws of 1866 provided (§ 4): 

“4, For the conveyance of each passenger to or from Grand 
street ferry, over the extension herein authorized, or over any 
portion thereof the Dry Dock, East Broadway & Battery Rail- 
road Company shall receive not to exceed the sum of 5 cents, and 
they shall be required to carry passengers over the same, to or 
from any other portion of their route run in connection there- 
with, without charging or receiving any increase over their 
present rate of fare.” 

On June 22, 1928, the Dry Dock Company filed amended 
tariff sheets showing a fare of 7 cents, which purported to cancel 
the existing sheets showing a fare of 5 cents; and at the same 
time notified the Commission that on July 24, 1928 it would 
make the changes in its fares as set forth in the amended tariff 
sheets. The schedules of the Third Avenue Railway Company 
were for the purpose of covering transfers to the Dry Dock Com- 
pany which were to be increased to the proposed changes in the 
fare of the latter company. 

This action was based upon the theory which the Inter- 
borough Company had successfully invoked before the United 
States District Court for the Southern District of New York, 
namely, that by § 29 of the Public Service Commission Law 
the legislature had delegated to common carriers themselves the 
power to increase their rates by filing new schedules, even though 
these rates were fixed by contract and had not been altered by 
agreement or by the Commission under § 49 of the Public 
Service Commission Law. 

[1] The Commission held a different view. It believed that 
in interpreting § 29 a distinction had to be made between rates 
which had been fixed by or pursuant to law and rates which had 
not been so fixed. It took the view that a rate not fixed by con- 
tract, statute, or by order of the Commission could, of course, 
be increased by the carrier itself, subject to the restrictions im- 
posed by the legislature in § 29, namely, that no such increase 
P.U.R.19290C. 
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could become effective on less than thirty days’ notice or until 
the termination of the suspension of the rate, which the Com- 
mission was authorized to make pending an inquiry into its 
propriety. It believed, however, that where the rate had been 
lawfully fixed by contract, statute or order it remained unalter- 
able by the carrier alone and that effective schedules showing 
a higher rate could not be filed until the lawful rate had been 
lawfully altered by agreement or by action of the Commission 
under § 49. 

Section 26 of the Public Service Commission Law brings out 
the distinction between rates fixed and rates not fixed, when it 
provides that all charges made by a common carrier “shall be 
just and reasonable and not more than allowed by law or by 
order of the Commission,” and that “every unjust or unreason- 
able charge made or demanded for any such service or trans- 
portation of passengers or property or in connection therewith 
or in excess of that allowed by law or by order of the Commis- 
sion is prohibited.” 

Section 26 deals with the two classes into which all rates are 
divisible: 1. those fixed, either by contract or by the regulatory 
power of the state, and 2, those not so fixed. The provision that 
all charges “shall be just and reasonable,” which is merely 
declaratory of the common law (Saratoga Springs v. Saratoga 
Gas, E. L. & Power Co. 191 N. Y. 123, 146, 83 N. E. 693, 18 
L.R.A.(N.S.) 713), applies to the latter. The provision that 
all charges shall be “not more than allowed by law or by order 
of the Commission” applies to the former. Rates not fixed 
“shall be just and reasonable” but fixed rates shall be “not more 
than allowed by law or by order of the Commission.” 

It is § 26, not §§ 28, 29, or 33, which establishes the legal 
standard as to the amount of the rates. The other sections 
merely deal with the publicity to be given to the rates. Section 
28 requires the carrier to print and keep open to public inspec- 
tion tariff schedules showing the rates; § 29 deals with the 
amendment of these schedules; and § 33 shows that the purpose 
of such schedules is not to fix the amount of the rates but to 
secure publicity as to what they are, and so prevent discrim- 


ination. 
P.U.R.1929C. 
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The rates which the carrier is expected to put in its tariff 
schedules are those, and those alone, which the carrier is per- 
mitted to charge under § 26, namely, just and reasonable rates 
in cases where no rate has been fixed, and rates no more than 
those allowed by law in cases where the rates have been fixed 
by or pursuant to law. 

[2] Rates “allowed by law” are not confined to those fixed 
in a statute, but include also rates lawfully imposed by local 
authorities in consenting to a franchise (Willcox v. Richmond 
Light & R. Co. 142 App. Div. 44, 128 N. Y. Supp. 266), and 
may be contractual or, in some cases, regulatory in character. 
The fixing of such rates is accomplished under various acts other 
than the Public Service Commission Law. 

Having declared that no charge shall be higher than the rate 
fixed or higher than is just and reasonable where no rate was 
fixed, the legislature delegated to the Commission by § 49 cer- 
tain powers to alter rates, including those “allowed by law” as 
well as those not fixed at all, although this power does not extend 
to certain rates fixed in municipal consents (Quinby v. Public 
Service Commission, 223 N. Y. 244, P.U.R.1918D, 30, 119 N. 
E. 433, 3 A.L.R. 685; 227 N. Y. 601, 124 N. E. 790; Niagara 
Falls v. Public Service Commission, 229 N. Y. 333, P.U.R. 
1921A, 39, 128 N. E. 247; People ex rel. Garrison v. Nixon, 
229 N. Y. 575, P.U.R.1921A, 27, 128 N. E. 255). When 
action has been lawfully taken under this section, the rate be- 
comes one fixed “by order of the Commission.” 

A carrier is prohibited from charging a rate “in excess of 
that allowed by law or by order of the Commission” (§ 26). 
Therefore, if the rate is fixed by statute or by franchise, that 
is the rate which must be charged until it is altered in the man- 
ner by which it was established or by the Commission under 
§ 49. It is not reasonable to assume that, having provided 
formalities for fixing and altering a rate, the legislature intended 
to nullify these formalities by permitting the rate to be altered 
without observing them. Section 49 shows that a rate fixed by 
the Commission has a certain permanence and is not to be 


altered by the mere filing of schedules, since it provides that 
P.U.R.1929C. 
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“such rates, fares, and charges are thereafter to be observed” 
by the carrier. What is true of rates fixed “by order of the 
Commission” is equally true of other rates “allowed by law.” 

[3] Section 29 which relates to the publicity of the rates must 
be construed in subordination to § 26 which relates to the amount 
of the rates. This is done by holding that the power of a carrier 
to increase its rate by filing schedules is confined to cases where 
no rate has been fixed and there the carrier, therefore, has the 
right to initiate changes. In cases where the rate has already 
been fixed by statute, franchise, or order, the carrier must secure 
a modification of the rate “allowed by law or by order of the 
Commission” before it can lawfully or effectively insert it in 
new tariff schedules. 

A similar situation had confronted the Commission when the 
Interborough Rapid Transit Company on February 1, 1928, 
filed schedules showing an intent to abrogate the 5-cent fares 
fixed in subway Contract No. 3 and in the elevated extension 
certificate. At that time, the Commission intended to test the 
question by proceedings in the state courts, but was met by a 
suit in the Federal Court, based on a claim that the intended 
suit was a violation of the 14th Amendment. The Federal Court 
took that view and (May 10, 1928) enjoined the Commission 
from prosecuting its suits in the state courts (Interborough Rapid 
Transit Co. v. Gilchrist, 26 F. (2d) 912, P.U.R.1928D, 92). 
This injunction was subsequently reversed by the United States 
Supreme Court (Gilchrist v. Interborough Rapid Transit Co. 
decided April 8, 1929, — U. S. —, 73 L. ed. —, P.U.R.1929B, 
434, 49 Sup. Ct. Rep. 282); but at the time the Dry Dock 
Company filed its schedules, the law as interpreted by the Fed- 
eral Court seemed to render fruitless any attempt to raise the 
question of law before the state courts. 

The Commission ordered a hearing on the Dry Dock schedules 
and suspended them, reserving, however, the question whether 
the carrier was properly proceeding under § 29 or whether it 
should proceed under § 49, and also the question whether the 
rate was subject to change by the Commission. 


The company apparently insists upon proceeding under § 29 
P.U.R.1929C. 
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instead of under § 49, in the hope of limiting the time available 
for the consideration and determination of the case. Assuming 
that its contention as to the force of § 29 is correct, any new 
rate will become effective and legal, if, for any reason, the new 
schedule is not suspended, and will become effective and legal 
ten months after suspension, unless within that time the Com- 
mission is able to reach and make an affirmative determination 
that the new rate is unreasonable as a matter of fact. 

Circumstances sometimes arise which make it impossible or 
impracticable to suspend the schedules. The Federal injunction 
in the Interborough case restrained such action. In 1921, the 
Federal receiver of five Brooklyn surface railroad companies 
filed schedules showing higher fares which the Public Service 
Commission for the First District believed to be unlawful. 
Practical considerations, however, deterred the Commission from 
suspending the schedules (12 P. S. C. R. (1st Dist. N. Y.) 12, 
19, 20, 24, P.U.R.19210, 182). 

If the company’s contention is correct, then these and other 
rates originally fixed by statute, contract, or order have been 
wiped out by the mere filing of schedules and the lapse of thirty 
days. 

The claim that, by filing schedules under § 29, the carrier 
may not only force a hearing as to reasonableness of a fixed 
rate but may also limit the time within which such hearing must 
be concluded, gives point to the distinction between rates fixed 
and rates not fixed. Where no rate is fixed, the carrier has a 
right to fix it. On this right the legislature, however, has im- 
posed two restrictions: By the Laws of 1907, Chap. 429, it 
required thirty days’ notice before the change could become 
effective; and by the Laws of 1914, Chap. 240, it further per- 
mitted a temporary suspension of the rate. But the carrier has 
no such right to increase a rate fixed by or pursuant to law; 
and § 29, as construed by the company, would not operate as a 
limitation but as the grant of a privilege. It is understandable 
that, in restricting the right of a carrier, the legislature should 
have limited the period of suspension, but not that it should 


have extended a privilege not conferred by § 49. Sections 29 
P.U.R.1929C. 
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and 49 are harmonized, if it be held that the provisions of the 
former apply only to rates not fixed, and that fixed rates must 
be altered pursuant to § 49 before they can be effectively inserted 
in new schedules. 

The decision in Public Service Commission v. Pavilion Nat. 
Gas Co. 232 N. Y. 146, P.U.R.1922C, 74, 133 N. E. 427, on 
which the company relies, dealt with the rates of a gas com- 
pany and not of a carrier, and apparently turned upon the 
manner in which the rate was alleged to have been fixed. There, 
the rate was not fixed by statute, by order of the Commission 
or under § 18, Article III, of the Constitution. It was inserted 
under the provision of the Transportation Corporations Law that 
the right to lay gas mains cannot be exercised without the con- 
sent of the municipal authorities “under such reasonable regu- 
lations, as they may prescribe.” The Court held that this did 
not include the power to “fix” a rate (People ex rel. South 
Glens Falls v. Public Service Commission, 225 N. Y. 216, 227, 
P.U.R.1919C, 374, 121 N. E. 777). 

If the company’s contention as to carriers is correct a curious 
situation exists in the case of franchises between 1875 and 1907, 
over which the courts have held that the Commission has no 
jurisdiction (People ex rel. Garrison v. Nixon, 229 N. Y. 575, 
P.U.R.1921A, 27, 128 N. E. 255). There it would have to be 
held that, while the legislature had not seen fit to delegate power 
to its own Commission, it had delegated the power to the carrier 
itself. In such case the Commission, having now power to 
increase such franchise rates, would be unable to fix a rate lower 
than that proposed by the carrier but higher than the franchise 
rate, even though the proposed rates were found to be grossly 
unreasonable. 

The second question reserved, namely, whether the Commis- 
sion has power to increase the rate of this company, would be 
presented if the proceedings were under § 49, which it is not. 
This question, in the main, is probably settled in the affirmative 
by People ex rel. Garrison v. Nixon, supra, where it was said 
that “all franchises granted by the legislature” fell outside the 


scope of the decisions in the Quinby Case, 223 N. Y. 244, 
P.U.R.1929C. 
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P.U.R.1918D, 30, 119 N. E. 433, 3 A.L.R. 685, and cognate 
eases. Although the expression of judicial opinion was technic- 
ally a dictum, since the jurisdiction of the Commission was there 
denied, it is the only guide available to a body without judicial 
powers, like the Commission, and should be regarded by the 
Commission as establishing the fact that it has power over the 
rate in this case. 

Another phase of the question has, however, been brought 
into prominence by recent happenings; and that is, whether the 
Commission is under a duty to exercise that power whenever 
demanded by a carrier or whether it has a discretion to refrain 
from doing so in cases where the public interests would not be 
subserved thereby. 

In the present case the restriction on the rate was contained 
in the very act which granted the right, so that the carrier ac- 
cepted both at the same amount, with the result that the rate 
was contractual in character. It was not fixed by the state in 
the exercise of its legislative (regulatory) power over carriers, 
but was voluntarily assumed by the carrier itself; and so in- 
volved no state action which could possibly violate the 14th 
Amendment. 

In the Interborough Case, — U. S. —, 73 L. ed. —, P.U.R. 
1929B, 434, 49 Sup. Ct. Rep. 282, however, it was urged that 
contract rates come within the scope of the 14th Amendment 
whenever they are “flexible,” that is where the state has imposed 
upon a Commission the duty of altering them so that they shall 
be just and reasonable. It was further urged that the Federal 
Courts have the same power to enjoin the enforcement of such 
rates that they have over regulatory rates, and that this power 
may be exercised even while the contract rate remains unaltered 
by action of the Commission. That view was adopted by the 
lower Federal Court; and it is contended that there is nothing 
in the reversal of the interlocutory injunction by the United 
States Supreme Court, which requires a modification of that 
view. 

According to this contention, a Federal Court may step in 
and enjoin the enforcement of a contract rate, provided the 
P.U.R.1929C. 
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state has imposed upon a Commission the duty of altering it. 
It could certainly do so after the contract rate had ceased to 
be such through alteration under either § 29 or § 49. Thus 
it would come about that, where the state extends to a carrier 
a privilege to charge more than its contract rate, the carrier 
secures a right to apply immediately to the Federal courts for 
a still higher rate than that extended by the state, since a 
regulatory rate has been substituted for a contract rate. 

Whether the Commission has any discretion under § 49 need 
not be considered here, for this proceeding is under § 29. So 
the question as to the dufy of the Commission, as distinguished 
from its power, is to be considered in relation to § 29. 

Had there been no fixed rate when the company filed its 
tariff schedules, it would have been necessary for the Commis- 
sion to enter upon a hearing and make a determination as to the 
reasonableness of the rate, if it could do so. If it had held no 
hearing or if, after a hearing, it was unable to reach a definite 
determination as to what rate was reasonable, the proposed rate 
would automatically have gone into effect. 

[4] The primary question here, however, was not as to the 
reasonableness of the rate in the schedules filed, but as to its 
legality. The Commission believes that it was illegal, since it 
would have violated § 26 by charging a rate higher than that 
allowed by law, namely, the 5-cent rate fixed in its franchise 
contract, before that lawful rate had been lawfully altered. This 
question could have been tested by proceedings in the state courts, 
without the necessity of any hearing as to the reasonableness of 
the proposed rate. The Federal Court had indicated, however, 
that such course would violate the 14th Amendment; and the 
only alternative was to enter upon a hearing. 

[5] The hearing, although not completed, had to be closed on 
May 17, 1929, because of the proximity of the date on which 
the statutory period for suspension would expire, namely, May 
21, 1929; and it is physically impossible to analyze the evidence, 
the taking of which continued up to the last moment, and reach 
a determination thereon by that date. 


The size and the character of the record result from the man- 
P.U.R.1929C. 

















RE DRY DOCK, EAST BROADWAY & B. R. CO. 315 


ner in which the company presented its evidence of valuation. 
Its various witnesses were asked, in effect, to state their opinions 
as to the cost of reproducing the classes of property which they 
had respectively examined. In regard to the important item 
of tracks, particularly, there was no adequate inventory show- 
ing the items of property valued or the unit prices used. This 
made necessary a prolonged cross-examination in order to dis- 
close even what items of property had been included, how they 
were ascertained and what the unit prices were and how made 
up and on what data. The result is an involved record which 
ean be analyzed only, if at all, with great and unnecessary 
labor, most of which might have been prevented by orderly 
inventories and methods. 

Company Exhibit 7 gives the results of operation for the 
years 1920 to 1928 inclusive as reported to the Commission and 
its predecessor but after adjustments made to correct improper 
charges and to exclude revenues and expenses and taxes of the 
14th street car barn leased to the New York Railways Corpora- 
tion and from other nonoperating property. This shows that 
passenger revenue has steadily decreased from $899,954.85 in 
1921 to $580,273.40 in 1928, a decrease of $319,681.45, while 
total operating revenue decreased from $918,928.62 in 1921 to 
$602,310.90 in 1928, a decrease of $316,617.72. Operating 
expenses, taxes, and rentals decreased from $936,286.68 in 1921 
to $738,384.70 in 1928, a decrease of only $197,901.98. The 
annual net loss during this period increased from $17,358.06 to 
$136,073.80, an increase of $118,715.74. The above figures 
indicate that the increase in deficit has followed a steady decline 
in the passenger traffic on this road. 

There is, however, a serious question as to whether this con- 
dition is caused by the present rate or can be remedied by in- 
creasing the rate—whether, in short, the company is now in the 
unfortunate but not uncommon position of one waging a losing 
fight against circumstances and the competition of more suitable 
facilities. Its traffic has steadily fallen off from 17,999,000 pas- 
sengers in 1921 to 11,605,468 in 1928, apparently due in large 
part to the slowing down of its operation as the result of the 
P.U.R.1929C. 
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interference of increasing vehicular traffic in some of the nar- 
rower streets of lower Manhattan and to the existence and ad- 
vent of competing lines with shorter running time and the same 
fare. The falling off in the number of passengers cannot be 
attributed to the 5-cent fare. 

The precise effect of an increased fare under these circum- 
stances cannot be definitely shown, but some of the factors in- 
volved in the problem may be indicated. It can hardly be ques- 
tioned but that the gradual loss of passengers to its competitors 
while the fare was the same would be accelerated when the com- 
pany’s fare became greater. Where competing lines are speedier, 
long distance riders, to whom time is an element, could walk a 
longer distance to reach these lines and still reach their destina- 
tion in as short, or a shorter time, and would find inducement 
to do so in a lower fare. Superior facilities plus lower fares 
would tend to attract passengers to competing lines. It seems 
that the very short distance riders tend to desert the line entirely 
and walk a few blocks rather than pay a higher fare, and this 
is particularly true on routes such as the Avenue B line where 
the average miles per hour based on company’s annual report 
for 1928 is only 5.35—a slow rate of speed. 

The evidence does not convince me that the Company would 
profit financially by an increased fare; but I am convinced that 
its theory regarding § 29 would hamper the workable adminis- 
tration of the Public Service Commission Law, as well as violate 
its intent. 

[6] A rate is not unjust and unreasonable merely because 
the carrier fails to make an adequate return. It is unjust and 
unreasonable only where it is a cause of the failure to make an 
adequate return. It is not enough to show simply that the busi- 
ness is not profitable. The burden is on the carrier to show 
also that this is due to the rate; and in my opinion the company 
has not sustained the burden. 

The theory, first invoked in the Interborough case and speedily 
followed by this company, that § 29 applies indiscriminately 
to rates lawfully fixed and to rates not so fixed aand that a car- 


rier may insert in its tariff schedules a rate other than that 
P.U.R.1929C. 
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allowed by law ignores the provision of § 26 that no carrier 
shall charge a rate in excess of that allowed by law; ignores the 
fact that § 49 provides a method (without time limitation) for 
altering a rate allowed by law; ignores the fact that § 29 does 
not say that fixed rates may be changed on thirty days’ notice 
but merely that “no change shall be made,” except after thirty 
days’ notice; and ignores the difference between fixed rates, 
which may not be altered by act of the carrier, and rates not 
fixed, which may be altered by the carrier subject to the restric- 
tions imposed by § 29. It seems as unsound as it is novel. 

The practical effects of such theory would be unfavorable to 
orderly administration and the public interest. It would make 
it possible for rates fixed by one authority to be altered by an- 
other, not after deliberate consideration but through lack of 
vigilance or diligence. It would enable the carrier, or carriers, 
to institute rate proceedings at times unexpected and incon- 
venient. It would impose a time limit in precisely those cases 
where most careful deliberation ought to be had. This would 
remove all incentive on the part of the carrier to make such 
orderly presentation of its case as would facilitate a determina- 
tion, and would, contrary to the statute, shift the burden of proof 
to the Commission which would be required to bring out the 
facts itself in order that the rate might not become effective 
through failure to reach a decision on the facts as to reason- 
ableness. Naturally all carriers would resort to § 29; and § 49 
would become a dead letter. 

Because of the recent United States Supreme Court decision 
in the Interborough Case, — U. S. —, 73 L. ed. —, P.U.R. 
1929B, 434, 49 Sup. Ct. Rep. 282, the challenge involving such 
important principles can now be met by a resort to the state 
courts for a determination of the questions of law which have 
been raised by the filing of these schedules. I recommend that 
the tariff schedules of the Dry Dock Company and of the Third 
Avenue Railway Company, filed on June 22, 1928, be rejected 


as unlawful. 
P.U.R.1929C. 
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INDIANA PUBLIC SERVICE COMMISSION, 


PROVIDENCE TELEPHONE COMPANY 


v 


JOHNSON COUNTY TELEPHONE COMPANY. 
[No. 9433.] 


Apportionment — Toll charges — Telephone companies. 

1. Notwithstanding the recognized custom to allow the originating 
telephone exchange something for originiating a call and to prorate the 
balance on percentages of line mileage, the Commission indicated that 
this practice might be varied where it would require considerable book- 
keeping for each of two particular exchanges to arrive at an equitable 
division of toll charges, p. 324. 

Telephones — Originating exchange — Toll charges. 

2. The Commission recognized the usua! custom to consider that 
the exchange collecting the toll charge as the originating exchange for 
purposes of toll divisions with other exchanges, p. 324. 

Rates — Free interexchange — Telephones. 

3. Free service was ordered to be maintained between two neigh- 
boring exchanges where one of them, with about eleven times as many 
patrons as the other, was placing 50 per cent more calls to the smaller 
exchange than the patrons of the smaller exchange were placing to the 
larger one, p. 324. 

Service — Abandonment — Telephones — Toll circuit. 

4. Two connecting telephone companies were directed not to aban- 
don any circuits which would force more business through toll circuits 
without express permission of the Commission, p. 325. 


Apportionment — Telephone tolls. 

5. Toll calls through two connecting exchanges were divided on 
the basis of three-fifths to the smaller company of all calls originating 
from its patrons leaving the two-fifths to the larger company and three- 
fifths to the larger company of all tolls originating with its own patrons, 
as well as tolls paid to the larger company through other companies, 
leaving two-fifths of such tolls to the smaller company, p. 325. 


[March 1, 1929.] 


Petition by one telephone company against another for ap- 
portionment of tolls; tolls apportioned in accordance with the 
opinion. 

Appearances: Henry E. White, Attorney, Franklin, for 


Providence Telephone Company; John R. Emison, Attorney, 
P.U.R.1929C. 
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Indianapolis, Branigan & Branigan, for Johnson County Tele- 
phone Company. 


By the Commission: On July 9, 1928, there was filed with 
this Commission a petition, which omitting caption and signa- 
ture, is as follows, to-wit: 

“The Providence Telephone Company through its officers and 
agents respectfully petitions your Honorable Commission and 
says: 

“1. That this petitioner is a telephone company with exchange 
located at Providence, Johnson county, Indiana, and about six 
miles west of the city of Franklin, Johnson county, Indiana. 

“2. That the Providence Telephone Company has approxi- 
mately 195 subscribers and users all of whom live in the imme 
diate vicinity of said town of Providence. 

“3. That the organization or corporation is owned by local 
parties and individuals who are also subscribers of that company 
for ’phone service, and is what is known and designated as an 
independent telephone company. 

“4, That the Providence Telephone Company now has direct 
connection between its exchange and the exchange at Trafalgar, 
Franklin, Whiteland, and Bargersville, all in the county of 
Johnson, state of Indiana, each of the exchanges being now 
owned and controlled by the Johnson County Telephone Com- 
pany. 

“5. That this petitioner owns more than half of each of the 
cables above mentioned and about 3/5 of the cable line connecting 
the Providence Telephone exchange with the Franklin exchange. 

“6. That the Johnson County Telephone Company herein com- 
plained of owns an exchange at the city of Franklin and owns 
about 2/5 of the cable line connecting the Providence exchange 
and the Franklin exchange. 

“7, That the Franklin exchange of the Johnson County Tele- 
phone Company has approximately 1600 subscribers, the exact 
amount or number of which this petitioner can not now give. 

“8. That the Providence Telephone Company has no connec- 


tions with any other ‘phone exchanges and all long distance calls 
P.U.R.1929C, 
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and toll charges pass over the lines or cables above mentioned 
and through the Franklin exchange of the Johnson County Tele- 
phone Company. 

“9. That all toll calls originating among the subscribers of the 
Providence Telephone Company and coming through the ex- 
change of the Providence Telephone Company must be routed 
over the cable above mentioned of which the Providence Tele- 
phone Company owns and maintains 3/5, through the Franklin 
exchange and then to other parts of the state or county. 

“10. That all long distance calls coming into the Providence 
exchange from other exchanges and lines must pass through the 
Franklin exchange and over the cable above referred to to the 
Providence exchange. 

“11. That the long distance or toll charges originating at the 
Providence exchange and passing out through the Franklin ex- 
change will range from approximately $28 to $34 per month. 

“12. That the incoming long distance or toll charges passing 
through the Franklin exchange out to the Providence exchange 
will range from approximately $15 to $20 per month. 

“13. That the physical property of the Providence Telephone 
Company is all in first class condition. It owes no debts or obli- 
gations and has a good working capital on deposit. 

“14. That before the present company, known as the Johnson 
County Telephone Company acquired its telephone properties 
located in Johnson county, Indiana, the same was owned and 
operated by the Franklin Telephone Company and that the 
Johnson County Telephone Company purchased and acquired 
the Franklin Telephone Company about the 21st day of July, 
1927. 

“15. That for a number of years before said property was 
purchased by the Johnson County Telephone Company no rates 
were fixed by the two exchanges and no agreement or contract 
was in existence with reference to the proportion each should 
receive of all long distance or toll calls. 

“16. That since the acquiring of said property by the Johnson 
County Telephone Company demands have been made upon the 
P.U.R.1929C. 
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Providence Telephone Company by the Johnson County Tele 
phone Company for payments of tolls collected on that line or 
at the Providence exchange. 

“17. That pursuant to the request thereof the Providence 
Telephone Company through its officers and agents have made 
an effort both by conversation and by letter to obtain a confer- 
ence or meeting wherein toll charges between the two exchanges 
could be discussed and arranged, but that the Johnson County 
Telephone Company has at all times failed, neglected, and re- 
fused to meet in such conference and have constantly refused to 
propose or suggest any rates or division of tolls between the two 
exchanges. 

“18. That at noon, Tuesday, July 3, 1928, said Franklin 
Telephone exchange of the Johnson County Telephone Company 
refused to give service both to calls coming in over the lines from 
the Providence exchange or to calls coming in through the Frank- 
lin exchange to the Providence, and that such refusal were given 
to subscribers of the Johnson County Telephone Company who 
were at all times to have free service over the lines of the Provi- 
dence Telephone Company. 

“19. That on Thursday, July 5, 1928, the officers of the 
Providence Telephone Company filed in the Johnson circuit 
court a petition asking that the Johnson County Telephone Com- 
pany be temporarily restrained from severing all connections and 
telephonic relations between the Franklin exchange and the Pro- 
vidence exchange. Which petition was by the court granted 
and a restraining order issued enjoining the Johnson County 
Telephone Company from disconnecting such service and tele- 
phone connections. 

“20. That because of the facts above alleged and for the 
reason the Providence Telephone Company has at all times been 
unable to secure an audience or to obtain an agreement or con- 
tract with said Johnson County Telephone Company to fix a 
proper and just division of the tolls received by the two exchanges 
and because of demands now being made by the Johnson County 
Telephone Company and because of public interest and concern 


this Commission should set a date for hearing and fix the rates 
P.U.R.1929C. 21 
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and toll charges that would be just and fair between the two 
exchanges. 

“Wherefore, this petitioner asks that the Public Service Com- 
mission fix a time and date for a hearing and that each party 
shall be notified thereof and be directed to present to this Com- 
mission such facts and circumstances as will enable this Com- 
mission to fix and establish such toll charges and long distance 
calls. 

“That the restraining order heretofore granted by the judge 
of the Johnson circuit court and which is now in full force and 
effect should by order of this Commission be continued until the 
hearing of this petition.” 

After due and legal notice, this cause came down for hearing 
at the rooms of the Commission on July 17, 1928. Both com- 
plainant and defendant were represented by counsel and pro- 
duced a number of witnesses who testified in their behalf. 

There was submitted in this complaint two exhibits by de- 
fendant, of contracts and agreements between the Franklin 
Telephone Company, predecessor of the Johnson County Tele- 
phone Company and the Providence Telephone Company. The 
contract was entered into in 1902, and was to run for a period 
of ten years. It was amended as to the charges for switching 
calls in February, 1904, and by agreement between the parties 
the contract was cancelled on the 3rd day of February, 1908, and 
since that time there does not seem to be a contract or an agree- 
ment between the two telephone companies for the distribution 
of toll rates or for the cost of switching. 

The evidence shows that at the time this contract was entered 
into the Franklin Telephone Company owned and maintained 
the entire line between Franklin and Providence; that very little, 
if any, repairing was done to the line and it kept deteriorating 
as the years went on. 

The record shows that there were several complaints made by 
the Providence Telephone Company and the Indiana Bell Tele 
phone Company on toll calls through the line with reference to 
poor service, and the defendant telephone company showed that 


repairs to the line had been made from time to time. 
P.U.R.1929C. 
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The record shows that the complainant built a new line on the 
south side of the road between Providence and Hopewell and 
cut over the service on a new line at a point located near the 
Hopewell church, they contending that it was necessary to build 
the new line to be able to obtain proper service, and since that 
time complainant has owned and maintained that portion of the 
line between Hopewell and Providence, and defendant has owned 
and maintained that part of the line between Hopewell and 
Franklin. 

The record indicates that at the present time the complainant 
owns and maintains about three-fifths of the line, while the 
defendant owns and maintains about two-fifths of the line. 

Considerable evidence was given with reference to the service 
between the exchanges of the Johnson County Telephone Com- 
pany and the exchange of the Providence Telephone Company. 

It appears that for a number of years free service between all 
patrons of the Johnson County Telephone Company and the 
patrons of the Providence Telephone Company has been per- 
mitted. The evidence also shows that when necessity demanded, 
Providence would switch calls for the patrons of the Johnson 
County Telephone Company through its exchange to the other 
exchanges of the Johnson County Telephone Company located 
at Bargersville and Trafalgar without cost. 

The record also shows that for a number of years past there 
has been no settlement between the complainant and defendant 
as to toll calls originating at and coming into the Providence 
exchange. The evidence was given by defendant as to the set- 
tlement between themselves and the Indiana Bell Telephone 
Company on toll business. 

The record shows that the Providence Telephone Company 
endeavored to reach some agreement or understanding with the 
Johnson County Telephone Company, both by conversation and 
by letter, with reference to the settling of toll bills and the ex- 
change of service, but it appeared that the defendant either re- 
fused or neglected to meet in conference or to propose a basis of 
settlement; that the defendant refused on July 3, 1928, to give 
service to the complainant and that complainant went before the 
judge of the Johnson county circuit court and obtained a tem- 
P.U.R.1929C. 
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porary restraining order to service being discontinued by the 
Johnson County Telephone Company with the Providence Tele- 
phone Company. 

Since the hearing in this cause several attempts have been 
made by complainant and defendant to agree upon some basis 
for a settlement with reference to the exchange of service between 
patrons of the two local companies, also with reference to toll 
rates, but apparently no satisfactory arrangements can be made. 

Since the time of- the hearing the Commission has caused 
several call studies to be made to ascertain the relative use of 
each exchange by the patrons of the other exchange. The last 
study made was for the period between seven o’clock A. M. Jan- 
uary 10, 1929, and ending at seven o’clock A. M. on January 
18, 1929. This study showed that the patrons of the Providence 
Telephone Company called patrons of the Johnson County Tele- 
phone Company on January 10th, 119 times; January 11th, 98 
times; January 12th, 104 times; January 13th, 92 times; Jan- 
uary 14th, 111 times; January 15th, 126 times; January 16th, 
109 times; January 17th, 115 times; and the patrons of the 
Johnson County Telephone Company called the patrons of the 
Providence Telephone Company on January 10th, 164 times; 
January 11th, 130 times; January 12th, 171 times; January 
13th, 124 times; January 14th, 136 times; January 15th, 174 
times; January 16th, 181 times; January 17th, 212 times. 

This study also revealed that while there were calls for service 
by the patrons of the Johnson County Telephone Company to 
patrons of the Providence Telephone Company of certain 
amounts, as set out before, that the following number of calls 
came through: January 10th, 121; January 11th, 99; January 
12th, 117; January 13th, 96; January 14th, 106; January 15th, 
127; January 16th, 110; January 17th, 122. 

This would appear that a number of calls were made by the 
patrons of the Johnson County Telephone Company when the 
line to Providence was busy and might indicate that the present 
service is not adequate to take care of the use now being de- 
manded of it. 

[1-3] From the foregoing study it will be observed that while 


the Johnson County Telephone Company have patrons to the 
P.U.R.1929C. 
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number of approximately 2,200, they are placing approximately 
50 per cent more calls to patrons on the Providence Telephone 
Company line than the patrons of the Providence Telephone 
Company, numbering approximately 200, are placing to patrons 
on the exchange of the Johnson County Telephone Company. 

Evidence was also given that approximately 66% per cent of 
the total amount of money received from toll calls originating 
on the Providence line was paid by Johnson County Telephone 
Company to the Indiana Bell Telephone Company, and the bal- 
ance of 334 per cent accrued to the Johnson County Telephone 
Company and the Providence Telephone Company. 

It is the usual custom to allow the originating exchange some- 
thing for originating the call and the balance to be prorated on 
percentages of line mileage. If the toll rates were divided on 
this basis, it might mean considerable bookkeeping work for each 
of the two exchanges to arrive at an equitable division of the 
toll charges. It is also the usual eustom that the exchange to 
which the toll charge is paid is considered the originating ex- 
change. 

The Commission having considered the evidence, is of the 
opinion that inasmuch as there seems to be a greater demand by 
the patrons of the Johnson County Telephone Company for 
service of the Providence Telephone Company to its patrons, 
that the free exchange of service between the two exchanges 
should be maintained. 

The Commission is also of the opinion that the Providence 
Telephone Company should continue to switch calls from the 
Johnson County Telephone exchange at Franklin, to its other 
exchanges at Trafalgar and Bargersville, when necessity demands 
that this be done. 

[4] The Commission is also of the opinion that there should 
be no abandonment of circuits which were in use at the time of 
the hearing and which would force more calls over the line be- 
tween Franklin and Providence, without permission first being 
received of the Commission for such discontinuance. 

[5] It is therefore ordered by the Public Service Commission 
of Indiana that the Johnson County Telephone Company give to 
the patrons of their line, free exchange service to the patrons of 
P.U.R.1929C, 
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the Providence Telephone Company, and that the Providence 
Telephone Company give free exchange service from its patrons 
to the patrons of the Johnson County Telephone Company. 

It is further ordered that the division of the amount of tolls 
which the Johnson County Telephone Company receives from 
the Indiana Bell Telephone Company, or any other toll com- 
pany, for toll messages handled over the Providence Telephone 
Company’s lines be divided as follows: On all toll calls 
for which the Providence Telephone Company collects 
from the patrons for the call, shall be divided on a basis of 
three-fifths to the Providence Telephone Company and two-fifths 
to the Johnson County Telephone Company. On all toll calls 
passing through the Franklin exchange and for which payment 
is made by the user to some other company, that the Johnson 
County Telephone Company shall be, for the purpose of the 
division, considered as having originated the call and shall pay 
to the Providence Telephone Company two-fifths of the charges, 
and retain three-fifths for their services. 

It is further ordered that there shall be no discontinuance of 
lines which would force more service over the Franklin-Provi- 
dence line without permission having first been received from 
the Commission. 


Singleton, McIntosh, Ellis, Harmon, Commissioners, concur. 





OHIO SUPREME COURT. 


CENTRAL OHIO TRANSIT COMPANY 


v. 
PUBLIC UTILITIES COMMISSION OF OHIO. 
[No. 21317.] 


(— Ohio St. —, 164 N. E. 763.) 


Automobiles — Necessary procedure — Change in equipment. 

1. The requirements of §§ 614-91 and 614-93, General Code, as 
to the procedure to be followed upon an application for increase in 
equipment, are jurisdictional, and an increase in equipment permitted 
without compliance with these requirements is void, p. 331. 

P.U.R.1929C. 
















































CENTRAL OHIO TRANSIT CO. v. PUBLIC UTIL. COM. 327 


Automobiles — Right of state to require statutory procedure — 
Waiver. 

2. The motor transportation statute was designed not for the benefit 
of motorbus operators, but to serve the public convenience and necessity. 
Hence a competing carrier which delays a considerable period before 
complaining of noncompliance by its competitor with the requirements 
of §§ 614-91 and 614-93, General Code, as to an increase in equipment, 
has no power thereby to waive such requirements for the state, p. 331. 


[January 16, 1929.] 
Headnotes by the Court. 


Apprat by a transportation company from an order of the 
Public Utility Commission dismissing its complaint against an- 
other company; affirmed. 

The instant case arises upon an order of the Public Utilities 
Commission, which presents in its statement the issues of fact 
and of law. The pertinent part of the order complained of is as 
follows: 

“This matter comes before the Commission on complaint of the 
Ohio Transit Company against the Central Ohio Transit Com- 
pany. The Ohio Transit Company possesses a number of cer- 
tificates which authorize it to transport passengers by motor bus 
for hire between a number of towns in the state of Ohio; included 
in these is Certificate No. 40 under which it carries passengers 
between Lancaster, Ohio, and Athens, Ohio. The Central Ohio 
Transit Company also operates motor busses between Lancaster 
and Athens. It does so by virtue of Certificates Nos. 39, 41, 42, 
43, and 44. The certificates possessed by both companies were 
originally granted to individuals upon affidavits and both com- 
panies have purchased their respective certificates. 

“On the 21st day of January, 1928, the Ohio Transit Company 
filed complaint against the Central Ohio Transit Company alleg- 
ing that the respondent was guilty of the following violations: 

“First: That it had failed to comply with the order of the 
Public Utilities Commission under Proceedings No. 4867, which 
order was dated November 2, 1927, in that it had not desisted 
from the use of cars of eighteen passenger carrying capacity and 
returned to the use and operation of cars with a carrying capacity 
of twelve passengers. 

“Second: That the said respondent refused and neglected to 
P.U.R.1929C. 
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confer with the complainant although requested to do so in com- 
pliance with the Commission’s order of November 2, 1927, rela- 
tive to an arrangement of time schedules for operation betwecn 
Lancaster and Athens. 

“Third: That the respondent is operating between Lancaster 
and Athens, two 12-passenger busses, two 18-passenger busses 
and six 15-passenger busses, although legally authorized to oper- 
ate only five 7-passenger cars. 

“The case came on for hearing before the attorney examiners 
of the Commission and from the record adduced therein the Com- 
mission makes this finding and order. 

“The two busses which the Commission found to be in illegal 
operation on November 2, 1927, were of 15-passenger carrying 
capacity and should have been so rated ; however, certain baggage 
compartments had been removed and the company was actually 
operating them at that time as 18-passenger busses. One of 
these vehicles was taken from the route in question in accordance 
with the Commission’s order. The other was returned to the 
factory where the baggage compartment was replaced and the 
front seating arrangement so altered that the bus was to all 
intents and purposes rerated by the factory as a 12-passenger 
car. It might appear that ,the respondent while observing the 
spirit of the law has violated the letter, yet the Commission does 
not consider the offense serious enough standing alone to call for 
revocation of the certificate; however, we have no hesitation in 
saying that should there have been other matters of complaint 
which were more serious [than] this act on the part of the re- 
spondent might have been sufficiently important going to the 
aggravation to cause the Commission to act otherwise. 

“As to the second complaint wherein it is alleged that the 
respondent has refused and neglected to confer with the com- 
plainant in the matter of time schedules, suffice it to say that that 
charge was disposed of by the Commission in Order No. 4867. 
The Commission knowing the status of affairs existing between 
the Ohio Transit Company and Central Ohio Transit Company 
anticipated that the two were not likely to have a meeting of 


minds and provided should they not get together it would pro- 
P.U.R.1929C, 
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ceed to dispose of the difficulty. This it did in the aforesaid 
order. 

“Coming now te the third allegation of the complaint, the 
Commission finds a problem of grave proportion presented. The 
affidavits under which Certificates No. 39, No. 41, No. 42, No. 
43, and No. 44 were issued discloses the fact that on April 28, 
1923, each individual was operating only one 7-passenger bus 
and that some time in June 1923 each added to his equipment 
one more 7-passenger car. Through mistake the Commission in 
acting on the said affidavits authorized the operation of two 7- 
passenger busses under each certificate. By the terms of § 
614—-87, G. C., which gives the Commission power to grant cer- 
tificates on affidavit, the only equipment which could have been 
certificated legally due to the said affidavits, was such physical 
property as the individuals were in good faith operating on April 
28, 1923. 

“No application was ever made for increase of equipment un- 
der Certificate No. 39. 

“Under Certificate No. 41 an application to change equipment 
was made on November 18, 1925. Notice of the same was given 
by publications in the Athens Messenger, Athens, Ohio, county 
seat of Athens county, on November 15, 22, and 29, 1925. The 
desired change was approved by the Commission on December 
21, 1925. The Commission finds, however, that Certificate No. 
41 covers a regular route extending through Athens, Hocking, 
and Fairfield counties and that publication as required by § 614— 
91, G. C., and interpreted by the supreme court of Ohio in Lake 
Shore Electric R. Co. v. Public Utilities Commission, 115 Ohio 
St. 311, P.U.R.1927B, 549, 154 N. E. 239, should have been 
made in papers of general circulation published at the county 
seat of not only Athens county but Hocking and Fairfield coun- 
ties as well. 

“Under Certificate No. 42 an application for change of equip- 
ment was filed on October 27, 1925. Notice was given through 
the Democrat-Sentinel at Logan, Ohio, county seat of Hocking 
county, on October 29, November 5, and November 12, 1925. 
The Commission granted the application on November 19, 1925. 
This Commission finds that Certificate No. 42 covers the same 
P.U.R.1929C, 
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route as does Certificate No. 41 and that publication should have 
been made accordingly in papers of general circulation published 
at the same county seats. 

“Under Certificate No. 43 an application for change in vehicles 
was filed November 18, 1925, and notice was given through the 
Athens Messenger on November 11, 15, and 30, 1925. Permis- 
sion for the change was granted on December 21, 1925. This 
Commission finds that Certificate No. 43 covers the same route 
as does Certificate Nos. 41 and 42 and that publication should 
have been made in papers of general circulation published at 
the county seats of the same counties. 

“Under Certificate No. 44 application was made for change 
of equipment on December 30, 1925. Notice was given in the 
Logan Republican at Logan, Ohio, on December 31, 1925, Jan- 
uary 7 and 14, 1926, and the application was granted by the 
Commission on January 27, 1926. This Commission finds that 
Certificate No. 44 covers the same route as Certificates Nos. 41, 
42, and 43 and notice should have been given through papers of 
general circulation at the county seats of the same counties. 

“The Commission finds nothing in the record, and nothing of 
which it should take judicial notice, to indicate that the herein- 
above mentioned papers are of general circulation throughout the 
territory served under the certificates; it is clear that neither 
Athens nor Logan newspapers are of general circulation in Lan- 
caster where the office of the complainant is located. The said 
papers are only ordinary county publications and the requirement 
as to public notice under § 614-91 being jurisdictional this body 
has never had the right to authorize any change of equipment 
whatsoever under these certificates. 

“The foregoing facts compel the Commission to conclude that 
the Central Ohio Transit Company under mere color of authority 
is now, and has been, operating certain unauthorized equipment. 
It is, therefore, 

“Ordered, that the said Central Ohio Transit Company within 
thirty days hereof desist from the use of all equipment which it 
is at the present time using and return to the operation of the 
following cars: One 7-passenger bus under Certificate No. 39; 


one 7-passenger bus under Certificate No. 41; one 7-passenger 
P.U.R.1929C. 











CENTRAL OHIO TRANSIT CO. v. PUBLIC UTIL. COM. 331 


bus under Certificate No. 42; one 7-passenger bus under Certifi- 
cate No. 43; and one 7-passenger bus under Certificate No. 44. 

“The decision of the Commission turning as it does on the 
language of the affidavits and the lack of proper publication of 
applications for change of equipment it is deemed unnecessary 
to pass on other issues raised by the complainant. 

“Tn so far as the complaint prays for the revocation of certifi- 
cates of the respondent the same is hereby dismissed.” 


Appearances: D. H. Armstrong, of Columbus, for plaintiff 
in error; Edward C. Turner, Attorney General, and A. M. 
Calland and Brown & Reed, all of Columbus, for defendant in 


error. 


Allen, J.: [1] In this case the Commission ordered the Cen- 
tral Ohio Transit Company to desist from operating any busses 
except the 7-passenger busses which the original operators were 
actually operating on April 28, 1923. This order was entirely 
proper. The statutory provisions as to the application, notice, 
and hearing apply to increases of equipment as well as to original 
applications to operate. Columbus R. Power & Light Co. v. 
Public Utilities Commission, 113 Ohio St. 634, P.U.R.1926C, 
309, 150 N. E. 237. An increase permitted by the Commission 
without compliance with these statutory requirements is void. 
Cincinnati Traction Co. v. Public Utilities Commission, 113 
Ohio St. 668, P.U.R.1926C, 315, 150 N. E. 308; Scioto Valley 
R. & Power Co. v. Public Utilities Commission, 115 Ohio St. 
358, P.U.R.1927C, 186, 154 N. E. 320. 

[2] It is claimed that, since the objecting competitor in this 
case delayed more than two years before complaining of the 
failure of the Public Utilities Commission to comply with the 
requirements of § 614—-91, General Code, and § 614—93, Gen- 
eral Code, as to the increase of equipment, the Public Utilities 
Commission is now precluded from ordering the Central Ohio 
Transit Company to return to the equipment authorized under 
its original certificate granted upon affidavit. This contention, 
however, is untenable. The motor transportation statute was 
designed, not for the benefit of motorbus operators, but to serve 


the public convenience and necessity. Whatever might be the 
P.U.R.1929C. 
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effect of delay upon the rights of a competing carrier under the 
circumstances set out in this record, such delay in objecting to 
an illegal operation cannot preclude the Commission in a pro- 
ceeding properly raising the question from taking action under 
the statutes and under the rules of the Commission to rectify such 
illegal operation. 

Order affirmed. 


Marshall, C.J., and Robinson and Matthias, JJ., concur; 
Kinkade, J., not participating. 





IDAHO PUBLIC UTILITIES COMMISSION, 


RE TETON VALLEY POWER & MILLING COMPANY. 
[Case F-656, Order No. 1143.] 


Valuation — Elements considered — Original, historical, and repro- 
duction cost. 

1. Original or historical cost, reproduction cost new, reproduction 
cost less depreciation, service available, service furnished, and all 
other elements affecting the value of utility property should be con- 
sidered in fixing and determining value for rate making, p. 334. 

Valuation — Working capital — Relation to operating expenses. 

2. A cash working capital equivalent to approximately one month’s 
operating expense was declared reasonable in the case of an electric 
utility, p. 336. 

Valuation — Deduction for depreciation. 

3. The fact that a portion of the original plant and certain portions 
of the transmission and distribution systems of an electric utility have 
been in almost constant use for fifteen years must be taken into account 
in arriving at the present fair value of the property, and such depre- 
ciation determined as may be found to be fair and equitable, p. 337. 


[December 10, 1928.] 


Proceepine to determine the value of utility property for rate 
making; rate base established. 

Appearances: J. H. Jeppesen, Manager and Secretary-Treas 
urer of the Teton Valley Power & Milling Company, for the 
applicant; Frank P. Soule, and R. W. Widekind, for the protes- 


tants. 
P.U.R.1929C. 
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By the Commission: On January 4, 1928 the Teton Valley 
Power & Milling Company of Driggs, Idaho, filed with the Pub- 
lic Utilities Commission of Idaho, its Tariff P. U. C. I. No. 6, 
naming rates for all classes of electrical service furnished by said 
company within the state of Idaho. Said tariff was, by Order 
No. 1114, dated January 23, 1928, suspended for a period of 
one hundred twenty days from and after the 2nd day of Febru- 
ary, 1928. Said tariff was further suspended by Order No. 1128 
dated May 31, 1928 for a period of six months, or until the 
30th day of November, 1928. On November 10, 1928 the Teton 
Valley Power & Milling Company filed its written consent to a 
further suspension of said schedule of rates, for a period of 
ninety days from and after the 30th day of November, 1928, 
or until February 28, 1929. 

In order to determine the reasonableness of a schedule of rates 
it is first necessary to find the valuation of the property of the 
utility used and useful in the public service, as a rate base upon 
which a reasonable return may be computed. 

Hearing in this matter was set by order of the Commission 
to be held at Driggs, Idaho on October 26, 1928. On said date 
hearing came on regularly in the above entitled matter in the 
district court room of the county court house of Teton county, 
at Driggs, Idaho, at 11 o’clock A. M. Appearances were as 
above noted. Oral and documentary evidence was submitted. 
Hearing closed and the matter of the valuation of the company’s 
property is ready for determination. 

Under the proceeding and in this order, the Commission will, 
upon the evidence introduced at the hearing, proceed to deter- 
mine only the question of the value of the property of the Teton 
Valley Power & Milling Company used and useful in the public 
service within the state of Idaho, as constituting a rate base, 
leaving the determination of the revenue requirements under 
schedule of rates for service to cover operating expense, and a 
reasonable return upon the rate base, for further hearing. 

The Teton Valley Power & Milling Company is a hydroelec- 
tric power company furnishing electric power for patrons in the 
communities of Driggs, Victor, Tetonia, and Felt in Teton 


county, Idaho, and a limited number of customers east of the 
P.U.R.1929C. 
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Idaho-Wyoming state line in the state of Wyoming. The original 
installation of the power plant of the Teton Valley Power & 
Milling Company was made in the state of Wyoming on a small 
stream heading in the state of Wyoming and flowing in a westerly 
course across the eastern border of Idaho into the Teton river 
in Idaho. This installation was made in the year 1913. At the 
time of the installation of the power plant on its original site, 
it was thought that the all-year flow of the stream upon which 
installation was made, would be sufficient to produce electric 
power sufficient to supply the needs of the company’s patrons, 
but after four years of operation it was found that owing to 
ice interference during the winter season, the stream flow during 
the colder months was not sufficient to produce the required 
amount of current. Thereupon a steam plant was installed by 
the Teton Valley Power & Milling Company in an effort to pro- 
vide service during portions of the winter season. This arrange- 
ment did not prove to be satisfactory, and during the year 1922 
the hydroelectric plant above referred to was abandoned and the 
plant dismantled, and a new hydroelectric plant, including some 
of the equipment formerly used in the old plant was installed 
on the Teton river within the state of Idaho, which plant is now 
in use and generates the entire output of the Teton Valley 
Power & Milling Company. 

[1] Under the statute, as interpreted by the courts, among 
the elements to be considered in fixing and determining the value 
of the property of a public utility used and useful in public 
service, are original or historical cost, reproduction cost new, re- 
production cost less depreciation, service available, service fur- 
nished, and all other elements affecting the value of such prop- 
erty. 

At the hearing the Teton Valley Power & Milling Company 
presented an historical, or book cost inventory and appraisal of 
its property used and useful in the public service within the 
state of Idaho as of December 31, 1922. 

Since December 31, 1922 certain additions and extensions 
have been made by the company to its property, which would 
have to be included in an inventory to bring the total inventory 


down to December 31, 1927. 
P.U.R.1929C, 
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A study of the inventory and appraisal as of December 31, 
1922, of the property of the Teton Valley Power & Milling Com- 
pany, submitted by said company disclosing book cost of said 
installation, shows the following summary: 


Hydroelectric plant complete .......... bis sseeedseseneadewss $29,405.07 
Transmission and distribution line ................eseeeeeeees 20,840.47 
Portion of steam plant now im service ............eeeeeeees ee. 1,319.00 
Use of building at original power site ...... Ces neseecseeesees 1,341.66 
Portion of original plant equipment in use ..............6. «++ 6,042.00 
Use of ground at original site ........... Coseccorcconcosoeeee 600.00 
250 service connections at $10 each ..........ceececcccecsces - 2,500.00 


eS UU 


Mr. C. J. Franklin, engineer for the Commission, introduced 
an exhibit showing the historical cost of the property of the Teton 
Valley Power & Milling Company, derived from the books, con- 
tracts, papers, and estimates (on a few items), less depreciation, 
as follows: 











Generating plant and building ............ceseeecceceeeeeees $33,890.60 
Main transmission line ........ error rereere Te TTT Te TT TTT 11,267.404 
SE 2x is dchdebndet en ehbedecakhcebekee seen nes eae os 1,096.38 
Driggs distribution system ........c.-cececsecccccccccccececs 8,050.19 
Chapin distribution system ................- Co rcccccccccccece 538.60 
Tetomia Cisteibution System 20... cccceccccccccccccsccceccsoce 1,941.20 
i Bee 906.15 
Driggs suburban distribution line ............0eee eee ee ee eeeee 671.00 
Olice farmiture amd Bxbures 2... oc ccs ccccccccccccccesceseses 500.00 
Aratomobiles and trucks 2... cccccccccccccsecccccccccccccecose 870.00 
BOO 6.ccnssenssssencee ocececece TITTTITT TTT TTT TTT ° 50.00 
tas a tt. MTEL EERE TR RCT ETT LTT ET TE EET TE 246.00 
Materials and supplies in store ......... Cee rccccccccccsccese - 1,191.00 
i PO eee ee 1,500.00 
$62,718.52 

Contingencies and omissions 23% .........ee-eeeeceeeeeee 1,567.93 
$64,286.45 

Interest during construction .......... TOTeTTTTeriery --- 1,500.02 
Cost Mew ..ccccccccccccccrccccces eee er Te $65,786.47 
Depreciation ........-.0+- JRECIACRI GENES He rERRCeEREKeS 18,173.47 
Present historical value less depreciation ............-+--- $47,613.00 


Engineer Franklin also introduced an exhibit showing the 
reproduction cost new, less depreciation, of the property of the 
Teton Valley Power & Milling Company as of December 31, 


1927, as follows: 
P.U.R.1929C. 
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Organization, water filings, bonds, right of way, surveying, and 


I OE OB oi. oin a oc as a teccenecddcccssincsune nes $3,765.60 
Plant including buildings and equipment ..............-+.006- 31,271.94 
EE SD, snc Fa wadarckddineechersewenceeneeewe 11,271.80 
FE SE MN, 06.5.606540000 04006 005000 Ceemewereees 1,098.00 
So iciscccccerctbceneceenncebaruens 8,046.37 
SE CE NS ocd 6-6:0b00bs6.00.cb4-0ns cabee Se hanes 539.40 
I ED io Fa ccacdsantesncvesanosensenees 1,940.80 
i i PE asc ci nesese ccnnendeaesoeseseewecats 906.25 
SEIGGS CURETERR Geetrietion NMS ......cccccccccsccceccocecs 671.00 
ee I ND ook acts cesivcisctenenwesesesneene’s 500.00 
EE SE EE. vs 9:86000t6een ches cccwisenesicnnnases 870.00 
EE: F6SHA CEN CN EROS Toe EEEENOEOTETS ERA DEKEE ES ORHTREM EERE REO 50.00 
SE MOE kt d.cWncvesde dened averedewecsnedcecedobeecees 246.00 
OTE GS CURTIS GR BO onc ccc ccccccvsssescvcsssscece 1,191.09 

PE. Kp sas vekewaecaanenvUhgeeds+esesberkentecensaese $62,368.16 
Contingencies and omissions 23% ........ccccccceccccaces 1,559.20 

$63,927.36 
EE. culieeaeaenes aetiebesiehhanadednene een 6,392.73 

$70,320.09 
CF GUMACRE GUMTREE cc ccccsccecccccccrcocesecesosseees 3,516.00 

$73,836.09 
Interest four months construction period, 7% .........+... 1,722.70 
PE CF sccccunscesecisscsesseceueeeees ceeded $75,558.79 
DOPCCCIAEION 2... cccccccccccccccecccescecccccecceccecece 21,674.80 
Present reproduction value less depreciation .............. $53,883.99 


In figuring depreciation upon the property of the Teton Valley 
Power & Milling Company used and useful in the public service 
within the state of Idaho, engineer Franklin made a careful 
field survey of the physical condition of the property, and de- 
preciated the various items of property upon the basis of the time 
of installation and the physical condition of the various units of 
the plant. 

[2] Engineer Franklin’s reproduction new less depreciation 
findings do not include an amount for cash working capital, but 
do include an inventory of material and supplies on hand. 

Mr. J. E. MeDonnell, auditor for the Public Utilities Com- 
mission, presented an exhibit from the books of the company 
which was introduced in evidence. From Mr. McDonnell’s find- 
ings the operating expenses of the company for the years 1926 
and 1927 show an average annual operating expense of $11,- 
578.96, or an average monthly operating expense of $964.91. 


The Commission is of the opinion that a cash working capital 
P.U.R.1929C. 
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equivalent to approximately one month’s operating expense is a 
reasonable amount to be allowed for cash working capital for the 
Teton Valley Power & Milling Company, and so finds. 


Auditor McDonnell in arriving at a valuation of the property 
of the Teton Valley Power & Milling Company as of December 
31, 1927, from the books of the company, depreciated the entire 
property on the basis of 5 per cent annually from the date of the 
installation of the various items of property. 


Depreciation 


[3] The property of the Teton Valley Power & Milling Com- 
pany has been in service, in part, for the past fifteen years. A 
portion of the original plant and certain portions of the trans- 
mission and distribution systems have been in almost constant 
use during that period of years. This situation must be taken 
into account in arriving at the present fair value of the property, 
and such depreciation determined as may be found to be fair 
and equitable. 

The evidence shows that engineer Franklin made a thorough 
field study of the property of the Teton Valley Power & Milling 
Company, and applied such percentages of depreciation to the 
various items of property as in his judgment its period of use 
and its present physical condition would seem to justify. 

The Teton Valley Power & Milling Company in its exhibit 
showing historical or book cost of its property installed and re- 
installed up to December 31, 1922, made no estimate of deprecia- 
tion, and its total book or historical cost as of that date, or 
$62,048.20, would of necessity, in arriving at a fair value of 
the property as of that date, have to be depreciated in accordance 
with the service life and condition of the property as of December 
31, 1922. 

From the exhibits introduced by the Teton Valley Power & 
Milling Company showing book cost; the exhibits of Mr. Mc- 
Donnell, auditor for the Public Utilities Commission, showing 
book cost less his estimates of depreciation; the historical or book 
cost less depreciation shown in the exhibit of engineer Franklin, 
and Franklin’s reproduction cost new, less depreciation, the 


Commission is furnished a fair basis for arriving at the value of 
P.U.R.1929C. 22 
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the property of the Teton Valley Power & Milling Company as 
of December 31, 1927. After a full consideration and study of 
the evidence and exhibits introduced at the hearing, and giving 
due weight to such evidence and all the elements of value enter- 
ing into the property of the Teton Valley Power & Milling Com- 
pany, including value of lands, franchises, water right, and all 
other tangible and intangible values the Commission finds the 
value of the property of said company used and useful in the 
public service as of December 31, 1927, to be $53,000. Further- 
more, the Commission is of the opinion that, under all the cir- 
cumstances and conditions surrounding the operations of this 
utility, $1,000 additional is a reasonable amount for cash work- 
ing capital, and so finds. 


Findings 
Upon a consideration of the foregoing, the Commission finds: 
That the fair value of the property of the Teton Valley Power 
& Milling Company used and useful in the public service within 
the state of Idaho, as of December 31, 1927, be, and the same 
is hereby fixed and determined at $53,000, exclusive of cash 
working capital, and $1,000 for cash working capital. 


ORDER. 

It is therefore ordered, that the value of the property of the 
Teton Valley Power & Milling Company used and useful in the 
public service within the state of Idaho, is hereby fixed and de- 
termined as of December 31, 1927 at $53,000, exclusive of cash 
working capital, and $1,000 for cash working capital. 





ALABAMA SUPREME COURT. 


J. R. SMITH 
v. 
STATE. 
[6 Div. 244.] 
(— Ala. —, 120 So. 471.) 


Orders — Conclusive effect of courts of law — Collateral attack. 
An order of the Commission declaring a motor operator to be 
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engaged in public service without authority was held to have a con- 
elusive effect of a judgment of a court of law, and not to be subject to 
collateral attack by such operator on an appeal from a judgment of a 
criminal court, convicting him of operating as a common carrier in 
violation of law. 


[December 6, 1928.] 


Petition for certiorari brought by the state to review a de- 
cision of the court of appeals reversing the conviction of an 
individual engaged in common carriage without proper authority ; 
writ awarded. 

Appearances: Charlie C. McCall, Attorney General, and J. 
Q. Smith, Special Assistant Attorney General, for the state; 
Palmer Bell, of Birmingham, for defendant. 


Sayre, J.: Defendant, appellant, having been convicted of 
the offense of operating a motor vehicle as a common carrier, took 
his case to the court of appeals. That court having reversed the 
judgment and ordered the discharge of the defendant, the state 
applies for a review by the writ of certiorari. 

The agreed statement of fact shows: “That the defendant did 
operate a motor vehicle, to-wit, an automobile, during the month 
of May and subsequent to November 23, 1927, and prior to the 
28th day of May, 1928, on the public highway between North 
Birmingham, Alabama, and New Castle, Alabama, for the trans- 
portation of passengers for hire. That as occasion presented 
itself, or at the request of his passengers, he would occasionally 
deviate and go to points off of the highway. That he operated 
on no fixed schedule and did not hold himself out to the public 
as operating from any fixed point at any definite time but would 
receive passengers and discharge passengers at various points 
both on and off the main highway and would transport passengers, 
as occasion demanded, at their request to other points in the 
vicinity other than New Castle and North Birmingham. That 
the distance from North Birmingham to the farthest point gone 
by the defendant is less than fifteen miles. That defendant has 
never made application to the Alabama Public Service Commis- 
sion for a certificate of necessity and convenience, and that no 
authorization or permit has been granted defendant by said Com- 
mission to operate as a motor carrier. That some time in Decem- 
P.U.R.1929C, 
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ber, citation was issued by the Alabama Public Service Commis- 
sion to defendant to show cause why he should not be declared 
to be a motor carrier, and that on the hearing thereof, the said 
Alabama Public Service Commission declared defendant to be 
a motor carrier and ordered him to desist and to cease all further 
operations as such over said route until duly authorized by said 
Commission.” 

The foregoing order by the Commission appears to have been 
made in pursuance of the authority vested in it by § 11 of the 
act (Acts 1927, p. 309), entitled “An act to enlarge the authority, 
powers, and jurisdiction of the Alabama Public Service Commis- 
sion,” etc., which is as follows: 

“Sec. 11. If any motor vehicle shall be operated over any 
public highway of this state in such manner as to come into com- 
petition with any motor carrier operating under a certificate 
issued by the Commission, if such motor vehicle is operated 
between fixed termini or over a regular route, even though there 
may be periodic or irregular departure from such termini or 
route, the Commission may investigate the operation of such 
motor vehicle, and if, upon notice, hearing, and investigation, 
the Commission finds that such motor vehicle is being operated 
in competition with any such motor carrier, the Commission may 
order the operator of any such motor vehicle to cease and desist 
from such operation, or the Commission may require the operator 
of such motor vehicle to apply for and obtain a certificate of con- 
venience and necessity hereunder before such motor vehicle shall 
be allowed to continue such operation. Any certificate of con- 
venience and necessity issued to the operator of such motor vehicle 
shall be subject to all the terms and provisions of this act and the 
operator thereof shall thereafter be deemed a motor carrier and 
subject to the provisions of this act.” 

This order of the Commission was not a mere administrative 
regulation. On collateral attack, as here, this order had all the 
attributes of a judgment of a court of law. Washington ex rel. 
Oregon R. & Nav. Co. v. Fairchild, 224 U. S. 510, 56 L. ed. 863, 
32 Sup. Ct. Rep. 535; Railroad Commission v. Louisville & N. 
R. Co. 197 Ala. 161, P.U.R.1916F, 356, 72 So. 397; §§ 28-42 
of the act (Acts 1927, pp. 319-322), which provide, among other 
P.U.R.1929C. 
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things, for an appeal from the order of the Commission to the 
circuit court and thence to this court. This petitioner has not 
sought to review the order of the Commission in the manner 
prescribed by the act; his plan is to ignore it. By his course he 
has subjected himself to the pains and penalties denounced by 
§ 45 of the act, which is quoted in the opinion of the court of 
appeals. The constitutional validity of the act is not questioned. 
Its wisdom was a matter for consideration by the legislature. 
Nor can we in this proceeding consider the question whether the 
Commission erred in its finding that petitioner was a common 
carrier. It results that the judgment of the court of appeals 
must be held for error. The cause is remanded to that court for 
further proceeding in agreement with this opinion. 

Writ awarded. 















All the Justices concur. 


Rehearing denied February 2, 1929. 
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RE ARIZONA TRANSPORTATION COMPANY. 


[Docket No. 3095-A-1779, Decision No. 4493.] 










Monopoly and competition — Transportation companies. 

Authority was given to an independent motor utility to operate 
over a new highway in competition with an existing railroad where 
the latter had made no effort to supplement rail service with motor 
vehicle equipment which was obviously necessary. 







[June 13, 1928.] 










ArpricaTion of a motor utility for authority to operate; 





granted. 

Appearances: W. L. Barnum for applicant. W. T. Quirk, 
Assistant to General Manager, E. E. McCarty, Superintendent 
Albuquerque Division, F. L. Hanna, Gen. Freight & Passenger 
Agent, for Santa Fe Railway Company; W. F. Seidel, B. L. 
Crawford, F. A. Hartman, and G. W. Gatchel for American 
P.U.R.1929C. 
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Railway Express Company; Mr. Nairn of Chalmers, Fennemore 
& Nairn, for Atchison, Topeka & Santa Fe Railway Company; 
J. McArdle, for Transportation Brotherhoods, protestants. 


By the Commission: This was the application of the Arizona 
Transportation Company, a corporation, for a certificate that the 
public convenience and necessity require the operation of motor 
vehicles as common carriers for the transportation of property 
for compensation between Phenix and Prescott, over the White 
Spar Highway, otherwise known as the Hassayampa Trail. 

A public hearing was held before the Commission. The evi- 
dence presented on the behalf of the applicant shows that either 
it or its predecessors in interest have operated motor vehicle com- 
mon carriers for the transportation of property over the highway 
known as the Black Canyon ever since June 20, 1923. At that 
time the certificate of the Commission was given to Roy Hahnen- 
kratt to operate motor vehicles as common carriers for the trans- 
portation of freight and express between Pheenix and Mayer. 
On the 8th day of January, 1925, the certificate given was 
modified to include service from Mayer to Jerome over the Lone- 
some Valley highway. On the 24th day of May, 1926 the au- 
thority to operate a freight line between Phenix and Jerome 
was transferred to the Black Canyon Fast Freight. On January 
5, 1928 an operating agreement was entered into between Black 
Canyon Fast Freight and the Arizona Transportation Company, 
by which the Arizona Transportation Company undertook the 
operation of the common carriers for the Black Canyon Fast 
Freight. The evidence also shows that on the 13th day of 
October, 1926 (P.U.R.1927A, 816) the Roy Hahnenkratt Stage 
Line was given the right to extend its service for the transporta- 
tion of passengers and express from Dewey to Jerome, by way 
of Prescott. On the 9th day of September, 1927, the authority 
of Roy Hahnenkratt to transport express over the Black Canyon 
highway, including the route from Dewey to Jerome by way of 
Prescott, was transferred to the Arizona Transportation Com- 
pany. 

The record shows that the applicant is the only authorized 


operator of a motor vehicle common carrier for the transportation 
P.U.R.1929C. 
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of property from Pheenix to Jerome by way of the Black Canyon 
Highway and from Phenix to Jerome by way of Prescott. The 
applicant desires to establish a fast freight or express run from 
Pheenix to Prescott by way of the White Spar highway, which 
is also known as the Hassayampa Trail. At the time the original 
certificate was given to the predecessors of the applicant herein, 
the Black Canyon Highway was the only through highway be- 
tween Phenix and Prescott. Later with Federal aid the state 
constructed a new highway from Prescott to Phenix, practically 
paralleling the railroad, which highway was known as the White 
Spar Highway or the Hassayampa Trail. This highway was 
very well constructed and is a much better highway in all respects 
than the old highway known as the Black Canyon line. The 
evidence is without conflict that a much faster and better service 
can be given over the White Spar than would be physically pos- 
sible over the Black Canyon highway. 

The Atchison, Topeka & Santa Fe Railroad Company operates 
its trains between Pheonix and Prescott along practically the 
same route as would be served by a motor vehicle on the White 
Spar Highway. Its express service given in connection with its 
passenger trains is operated on schedules which are governed by 
the convenience of the transcontinental service given on its main 
line, and is not in any way governed by the needs or requirements 
of the communities at points intermediate between Phoenix and 
Ashfork. The railroads claim that no road service is necessary 
as the railway service is more than adequate and the truck line 
will simply parallel the railroad. The express company also 
protests that its service is more than adequate and that its rates 
are reasonable. It is also claimed by the protestants that the 
establishment of a motor vehicle line paralleling the railroad 
would deprive the railroad men of a living as it would remove 
trains from service. 

The questions presented by this record are difficult of solution. 
It cannot be disputed that the proposed motor carrier offers a 
class of service which the railroads, as at present operated, cannot 
give. It is also true that the motor vehicle possesses an advan- 
tage, since it enjoys the use of the public highways built with 
public money. Ever since the opening of the White Spar High- 
P.U.R.1929C. 
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way the Commission has refrained from permitting its use by 
a motor vehicle common carrier, even though the public spirited 
community of the city of Prescott repeatedly urged upon the 
Commission its needs in connection with a more rapid and flexible 
system of transportation, particularly for the transportation of 
perishable goods, and its necessity of being placed in closer touch 
with the southern communities of the state. 

Railroad development in the state has been slow and it is per- 
haps true that the very nature of the country in Arizona pre- 
cludes the present extension of the railroad systems; while the 
construction of the state and county highways offers at all times 
a new field for the operation of motor vehicles. Where the rail- 
road does not run there is no question but that the public con- 
venience and the public necessity require the operation of motor 
vehicles as common carriers, even when operated as supplemen- 
tary to or in corelation with the railroad systems. Motor vehicles 
aid in the development of the state, assist in the growth of com- 
munities, add new resources, and, if we are permitted to comment 
upon the question of taxation, add to the state’s revenues more 
than the depreciation of the roadways takes away from the 
treasury for upkeep and maintenance. So much for the question 
of motor vehicles operated for compensation where the railroad 
is not a factor. Considering then the effect upon a railroad where 
the motor vehicle is permitted to operate in the same field, we 
find that the greatest asset of the motor vehicle is its flexibility. 
It leaves the shipping room of the consignor and delivers at the 
door of the consignee. It eliminates the drayage charge at the 
point of origin and eliminates the drayage charge at the point 
of destination. It leaves at hours made suitable to the shipper 
and to the one to whom the shipment is made. The initial in- 
vestment is small, the upkeep is not excessive and the cost of 
operation is reasonable. 

No effort was made by the railroads to offset the effect of motor 
vehicle operation. The Commission has waited with patience and 
has withstood the pleas of the communities along the White Spar 
highway for needed service, believing that the railroads would in 
time recognize the necessity of supplementing their rail service 
with motor vehicle equipment, but it has waited in vain. 
P.U.R.1929€, 
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This Commission does not possess the power to place a limita- 
tion on the employment of modern modes of transportation as an 
aid to public service. This Commission holds railroad employees 
in high regard. It knows and will take cognizance of the fact 
that a large number of these workers are the owners of homes and 
contribute to the support of the state as taxpayers. It realizes 
that it is possible that the failure of the railroads to employ the 
motor vehicle in the service of their patrons may, to a certain 
extent, limit the number of employees which the railroads may 
retain in its service. Yet it cannot, because of sympathy or 
friendship, forbid the establishment of utilities devoted to the 
public service, where the needs of the public require such utilities 
to be operated. 

The Commission finds from the evidence before it that the 
public convenience and necessity require the issuance of the cer- 
tificate as prayed by the applicant, with the condition, however, 
that no service shall be given to points intermediate to Phenix 
and Congress Junction, and that no service will be given either 
to or from Congress Junction. And also, in the interest of the 
state, requires that no motor vehicles shall be operated by the 
applicant, except those which are equipped with pneumatic tires, 
that the equipment must at all times be kept in first class con- 
dition and operated only in strict accordance with the rules and 
regulations of the Commission. It also limits the service given 
for the transportation of perishable goods and to those other 
items of property which are generally defined as express. 

The rights given to the applicant to operate over the White 
Spar are given with the condition attached that they may never 
be transferred or assigned. 

It is so ordered. 


Commissioner Betts was necessarily absent and took no part in 


the disposition of this docket. 
P.U.R.1929C, 
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OREGON SUPREME COURT, 


YAMHILL ELECTRIC COMPANY 
v. 


CITY OF McMINNVILLE et al. 
(— Or. —, 274 Pac. 118.) 


Constitutional law — Delegation of powers — Electricity. 
1. The state in the exercise of its constitutional powers to maintain 
an electric lighting system for profit can delegate such power to mu- 
nicipal corporations, which are mere agencies of the state, p. 357. 


Constitutional law — Impolitic statutes — Remedies. 

2. The fact that a statute may be impolitic, even to the extent 
of being somewhat oppressive, is not an indication that it is uncon- 
stitutional in view of the remedy for such defects existing in the 
legislature, p. 358. 


Constitutional law — Delegation of powers — Electricity. 

3. The construction and operation of plants and lines for the 
purpose of generating and transmitting power or light is a “public 
purpose” as far as the right of a state to delegate such functions to 
municipalities is concerned, p. 358. 


Constitutional law — Equal protection — Municipal plant. 

4. A statute permitting municipalities to own and operate electric 
plants for a profit and to supply service without their boundaries was 
held not to be constitutionally invalid, because of an alleged discrimina- 
tory preference in permitting such tax-exempt municipalities to compete 
with private tax-paying corporations, p. 362. 


Constitutional law — Classification — Equal protection. 
5. The question of statutory classification while a subject of 
judicial examination in some instances, is largely, though not entirely, 
a matter of legislative judgment, p. 363. 


Constitutional law — Statutory classification — Exemption of mu- 
nicipal plant. 
6. A statute placing private utilities under the supervision of the 
Public Service Commission and expressly exempting municipal plants 
engaged in similar activity from such supervision, was held not to be 
unreasonable or unconstitutional in its classification, p. 363. 


Constitutional law — Classification — Ability of court to correct 
defect. 

7. The court cannot judicially revise a statute expressly directing 
an unreasonable classification even to save and keep in effect the re- 
mainder of the act, where it is not plain that the legislature would have 
passed the act in such a revised form, p. 363. 

P.U.R.1929C. 
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Constitutional law — Classification of statutes — Municipal plant. 
8. A statute containing a varying classification as between a mu- 
nicipai and a private corporation must be upheld unless it is clearly 
arbitrary and void of distinction in fact, p. 364. 
Statutes — Interpretation — Ambiguities. 
9. Only ambiguous statutes may be judicially interpreted, p. 364. 
Constitutional law — Equal protection — Municipal plants. 

10. A statute exempting from supervision of the Commission mu- 
nicipal plants is not in violation of the 14th Amendment in that it 
places private utilities in a position where they are unable to compete 
on equal terms with the former, p. 364. 

Municipal plants — Power to operate — Service limits. 

11. A statute authorizing municipalities to operate electric light and 
power plants within and without their limits was held to permit the 
delivery by such municipalities of energy outside of the corporate 
limits and not to restrict them to delivery to such boundaries for 
further distribution by other agencies, p. 365. 

Municipal plant — Dejinition of plant and system. 

12. The words “plant” and “system” used in a statute outlining 
the authority of municipal plants were held to be synonymous and to 
include the whole system, machinery, power, poles, wire, and anything 
necessary to complete the circuit, p. 365. 

Municipal plants — Service to vicinity — Electricity. 

13. A municipal plant operating under a city charter authorizing 
it to sell energy to “citizens of said city and vicinity” was held to be 
within its rights in rendering electric service to a golf link three and 
one-half miles from the city limits, p. 367. 


(January 22, 1929.] 


En bane. Suir by an electric company against a city for 
alleged unlawful competition; decree for plaintiff reversed on 
appeal. 

This is a suit by which plaintiff, Yamhill Electric Company, 
seeks to enjoin the defendant city of McMinnville, Oregon, from 
furnishing electric power and light for profit to certain localities 
beyond the limits of its municipal boundaries, and particularly 
along a certain route and into a certain locality hereinafter men- 
tioned. 

To reproduce in full the pleadings in the case would occupy 
perhaps 50 pages in the Oregon reports, and in the interest of 
economy in space and printing the writer will attempt a brief 
synopsis of the contentions of the parties. 

The plaintiff alleges that it is a corporation duly organized 
and conducting the business of furnishing electric power and 
P.U.R.1929C. 
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light to the residents and inhabitants of said county at rates 
established by the rules and regulations of the Public Service 
Commission; that it has expended and is expending large sums 
of money in the development of its electric light and power sys- 
tem and keeping within its business as a public utility; that it 
has extended its system throughout the county of Yamhill except 
within the city of McMinnville, and, through its system afore- 
said, is now furnishing light and power to each and every city 
and town in Yamhill county, except McMinnville, and furnish- 
ing light and power to the residents and inhabitants of Yamhill 
county not residing in any incorporated city; that by reason 
thereof the whole of said county, except the city of McMinn- 
ville, is, and for a long time prior hereto has been, the territory 
belonging to said plaintiff as a public utility for the purpose of 
furnishing electric power and light; that plaintiff has always 
been able, ready, and willing to extent its service and sell electric 
power and light in said county whenever necessity exists therefor 
and proper appropriation therefor is made, and particularly to 
a certain golf links, the bone of contention here. 

The complaint in part is as follows: 

“That at all the times herein mentioned, the abovenamed 
plaintiff was, ever since has been, and now is a public utility 
corporation, as defined by the laws of the state of Oregon, and 
particularly as defined by Chap. XX VII of title XX XIV, Ore- 
gon Laws, and at all times, the said plaintiff has strictly com- 
plied with all of the laws of the state of Oregon with respect 
to public utility corporations, and all rules and regulations law- 
fully promulgated by the Public Service Commission of the state 
of Oregon. 

“That at all the times herein mentioned, the said plaintiff has 
been and now is engaged in furnishing and selling electric light 
and power to residents and inhabitants of Yamhill county, Ore- 
gon, at rates established by the laws of the state of Oregon, and 
the rules and regulations of the Public Service Commission of 
said state of Oregon; that the said plaintiff has expended, and 
is continually expending large sums of money for the develop- 
ment of its electric light and power systems in Yamhill county, 


Oregon, and in keeping with its business as a public utility, and 
P.U.R.1929C. 
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strictly in pursuance of the statutes in such cases made and pro- 
vided, has expended large sums of money in extending its system 
throughout the county of Yamhill, in the state of Oregon, except 
within the corporate limits of the city of McMinnville, Oregon, 
the said plaintiff through its said system as aforesaid, now fur- 
nishing light and power to each and every city and town in said 
county of Yamhill, and to the inhabitants thereof, excepting only 
the city of McMinnille, and likewise furnishing light and power 
to the residents and inhabitants of said county of Yamhill not 
residing within any incorporated city; and that by reason there- 
of, the whole of Yamhill county, Oregon, with the exception of 
the said city of McMinnville, Oregon, now is and for a long time 
prior hereto continuously has been, the territory belonging to the 
said plaintiff as a public utility in the furnishing and sale of 
electric power and light; and that at all times herein mentioned, 
the above-named plaintiff was, ever since has been, and now is 
able, ready, and willing to expend funds for and to make such 
additional improvements, extensions of lines and service, and 
furnish and sell electric light and power wherever in the said 
county of Yamhill, state of Oregon, and whenever a necessity 
therefor exists and proper application therefor is made; and 
particularly at all the times herein mentioned, the said plaintiff 
was and is able, ready, and willing to extend its system lines, 
and service along that certain portion of the West Side Pacific 
Highway in Yamhill county, Oregon, leading from Lafayette 
in said county, through St. Joe and to the city limits of the said 
city of McMinnville, and to furnish and sell all needed electric 
light and electric power to all consumers thereof living along 
or in the vicinity of said highway, and that prior to the com- 
mencement of this suit, the said plaintiff duly applied to the 
State Highway Commission of the state of Oregon for a permit 
to place its poles and string its electric wires along said portion 
of said West Side Pacific Highway, for the purpose of making 
such additional construction, and furnishing prospective con- 
sumers of electric light and power along and in the vicinity of 
said portion of said West Side Pacific Highway with such elec- 
tric light and power as might be needed or desired; that at all 


the times herein mentioned, the said plaintiff has maintained 
P.U.R.1929C. 
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and is operating, as a part of its system aforesaid, an electric 
power line extending along said portion of said West Side Pacific 
Highway for a distance of about one-half mile southwest of the 
corporate limits of the city of Lafayette, in said county of Yam- 
hill, and within one-half mile of the golf links of the McMinn- 
ville golf and country club, located along said portion of said 
highway; and that at all times herein mentioned since the con- 
struction of said golf links, the said paintiff was and now is 
ready, able, and willing to extend its said electric lines and serv- 
ice to and upon said golf links, and to furnish and sell such elec- 
tric light and power as may be needed or desired in the operation 
and maintenance of said golf links, that said golf links, and 
all of said territory along said portion of said West Side Pacific 
Highway hereinabove particularly mentioned is particularly 
within the territory now and heretofore served by the said plain- 
tiff as a public utility. 

“That the said defendant city of McMinnville, acting by and 
through its agents and officers herein named as defendants, and 
by and through said Water and Light Commission, has hereto- 
fore wrongfully and unlawfully extended its electric lines and 
service outside and beyond the corporate limits of said city of 
McMinnville, Oregon, and has wrongfully and unlawfully fur- 
nished and sold, and does continue wrongfully and unlawfully 
to furnish and sell electric light and power to consumers thereof 
outside of the said city of McMinnville, Oregon, and beyond 
the corporate limits of said city, and to consumers within the 
territory now and for a long time prior hereto served by the 
said plaintiff, and in direct competition with the said plaintiff, 
and without securing or attempting to procure a certificate of 
necessity therefor, as by the laws of the state of Oregon pro- 
vided, and without any other authority of law so to do. 

“That the said defendant city of McMinnville has heretofore 
constructed and since has maintained an electric line, with poles 
and wires, along that portion of said West Side Pacific High- 
way leading from the city limits of McMinnville, Oregon, 
northerly toward Lafayette, in Yamhill county, Oregon, for a 
distance of about one and one-half miles, and to the junction of 


the said West Side Pacific Highway and the Tualatin Valley 
P.U.R.1929C. 
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Highway, and for a long time prior hereto, the said defendant 
city has furnished and sold, and continues to furnish and sell 
electric light and power to consumers living along said portion 
of said highway, without any authority of law so to do, and in 
unlawful violation and destructive of the lawful rights of the 
said plaintiff in the premises. 

“That the said defendant city, and said other defendants act- 
ing for and in behalf of said city, without procuring a certificate 
of necessity therefor from the Public Service Commission of the 
state of Oregon, and without in any manner complying with the 
statutes of the state of Oregon in such cases made and provided, 
and particularly without complying with Chap. XXVIII of 
title XXXIV, Oregon Laws, and without any authority of law 
whatsoever so to do, are now engaged in the digging of holes, 
the setting of poles, and the stringing of electric power wires 
along said portion of said West Side Pacific Highway commenc- 
ing at the junction of said West Side Pacific Highway with 
said Tualatin Valley Highway, and leading toward Lafayette, 
in said county of Yamhill, and particularly leading to the said 
golf links above mentioned, and the said defendants intend to 
and will, unless restrained by order of this court, fully complete 
the construction of said electric power line along said highway 
and to and upon said golf links, and threaten to and will, unless 
restrained by order of this court, furnish and sell electric light 
and power to consumers thereof living along said portion of said 
highway, and to the owners, operators, and managers of said 
golf links for said golf links; and said defendants threaten to 
and will, unless restrained by order of this court, wrongfully 
and unlawfully invade the said territory occupied by the electric 
lines of the said plaintiff, and thereafter furnish and sell electric 
light and power in direct competition with the said plaintiff in 
said territory, all to the irreparable injury and damage of the 
said plaintiff. 

“That the said plaintiff’s investment is huge, and said plaintiff 
is required by law to charge and collect such tolls or rates for 
service as may from time to time be fixed by the Public Service 
Commission of the state of Oregon, and to otherwise follow 


and abide by the rules and regulations of said Commission; and 
P.U.R.1929C. 
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likewise, the said plaintiff has heretofore paid and continually 
is required to pay large sums of money as taxes duly assessed 
and levied upon its property, both direct and indirect taxes, thus 
rendering the cost of production of electric light and power by 
plaintiff proportionately greater; that the said defendant city of 
MeMinnville pays no taxes, neither direct nor indirect, upon 
its said system, and fixes and charges tolls and rates for service 
as by itself determined; that by reason thereof, the said plaintiff 
cannot compete upon an equal basis with said defendant in said 
territory, and the acts of said defendants, if not restrained by 
order of this court, will be destructive of plaintiff’s property 
rights, and will deprive plaintiff of its property without due 
process of law, and in direct violation of the 14th Amendment 
to the Constitution of the United States, and in violation of §§ 
18 and 20 of article 1 of the Constitution of Oregon. 

“That each and every and all of the acts of the said defend- 
ants herein complained of are being carried on by said defend- 
ants outside and beyond the corporate limits of said city of 
MeMinnville, Oregon; and said defendants are acting wholly 
without a permit to construct said line along said highway issued 
by the State Highway Commission of Oregon, or otherwise, or 
at all, and all of defendants’ acts are wholly wrongful, unlawful 
and in direct violation of the property rights of plaintiff.” 

Then follows a prayer for injunction and equitable relief. 

The defendant city answered, admitting that it had and was 
selling electric light and power to persons outside the limits of 
the city of McMinnville, but alleged that the localities so served 
were in the vicinity of said city. 

The answer contained formal denials of some of the allega- 
tions of the complaint, and admitted that defendant city had 
begun to construct a line from the vicinity of McMinnville to 
the golf links (which are not municipally owned) for the purpose 
of supplying said golf links association with light and power 
until such extension was stopped by the preliminary injunction 
herein. The defendant city, by a further answer and defense, 
plead its charter provisions and the laws of the state in justifica- 
tion of its action. Those charter provisions will be noticed in 


the opinion. A reply being filed, the case went to trial and the 
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court found in favor of plaintiff, from which findings and 
consequent decree defendants appeal. 

Appearances: R. L. Conner, of McMinnville, and Jay Bower- 
man, of Portland (Bowerman & Kavanaugh, of Portland on the 
brief), for appellants; Walter L. Tooze, Jr., of McMinnville, 
A. A. Smith, of Baker, and Clarence Butt, of Newberg (Vinton 
& Tooze and Eugene E. Marsh, all of McMinnville, on the 
brief), for respondent; Charles A. Hardy and S. M. Calkins, 
both of Eugene, and W. C. Bristol, of Portland, on the brief 
amici curie. 


McBride, J. (after stating the facts as above): In the judg- 
ment of the writer this is a case the decision of which involves 
very far-reaching and important consequences far beyond the 
mere financial results which may flow from a decree for or 
against either of the immediate parties. For this reason, and 
in order that every available source of information and precedent 
might be thoroughly examined, its decision has been considerably 
delayed. 

The contention of the plaintiff may be briefly stated as fol- 
lows: First, the defendant, as a municipal corporation, pos- 
sesses, within its municipal limits, plenary power to supply its 
citizens and residents with electricity for all purposes. Second. 
Outside of its limits it is no longer a municipal corporation, 
but is in the same category as any other business corporation 
supplying electric light and power to consumers, and as such 
must be held subject to the control of the Public Service Com- 
mission. Third. Even under such circumstances, its charter 
must be broad enough to authorize it to conduct such business 
outside of its corporate limits. Fourth. The charter of the city 
of McMinnville does not authorize the city to carry on the 
business contemplated by it in the present instance. Fifth. 
That supplying electric energy to consumers, outside of its mu- 
nicipal limits, independent of the control of the Public Service 
Commission, was not contemplated by or within the intent of 
the legislature in the various statutes hereinafter considered and 
cited. Sixth. That, if so contemplated, said statutes are discrim- 


inatory and unconstitutional and in violation of the Constitution 
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of this state and the 14th Amendment to the Constitution of the 
United States and are void. Seventh. That, on account of their 
discriminatory and unconstitutional features, the exception in 
favor of municipal corporations, so far as they may exempt 
them from control by the Public Service Commission when en- 
gaged in furnishing electrical energy beyond municipal limits, 
should be treated as void, and the municipality, to that extent, 
be held to the same control and accountability to the Public Serv- 
ice Commission as any private or semiprivate corporation en- 
gaged in a like enterprise. 

On the part of the city, it is claimed that the needs of the 
present and a reasonable provision for the future justified the 
construction of its present plant; that its present capacity, while 
exceeding its actual necessities at this time, is not excessive, 
taking into consideration the probable future increase in popula- 
tion, and, having this present excess in capacity, it has and it 
is utilizing its surplus capacity by selling light and power to 
customers in the vicinity as it is authorized to do by its charter 
and the statutes hereinafter cited and considered in this opinion. 

It is further claimed that, as the state has authority to con- 
struct and operate public utilities on its own account, and mu- 
nicipal corporations being mere agencies or machinery by which 
the state exercises certain portion of its sovereignty, the state 
can constitutionally invest them with the power to exercise in 
their own interest any right in relation to the building and oper- 
ation or transmission of electric power and light, which the state 
itself could exercise under like conditions. 

The intent of the city to enter into the gencral business of 
selling electric light and power outside of its limits is denied, 
and it is claimed that it has not and does not intend to sell such 
element outside of its municipal limits beyond the present sur- 
plus capacity to produce the same, which surplus, it claims, is 
only a prudent and business reservation for future needs. 

It is further claimed that, if the exception of municipalities 
should be held unconstitutional, it is so interwoven and connect- 
ed with the body of the act that the court cannot say that the 
act with the exception omitted would have been passed by the 


legislature, and the consequences would be to render the whole 
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public service act void, thereby leaving the plaintiff wholly with- 
out remedy in the present suit. 

Having thus stated the contentions of the parties as they ap- 
pear to us from the briefs, and reserving the enumeration of 
some minor contentions for further statement in the progress of 
our discussion, we will consider the construction of § 6030, Or. 
L., taken in connection with § 3768, Or. L., which sections are 
as follows: 

“§ 6030. Term ‘Public Utility’ Defined. The term ‘public 
utility’ as used herein, shall mean and embrace all corporations, 
companies, individuals, associations of individuals, their lessees, 
trustees, or receivers (appointed by any court whatsoever), that 
now or hereafter may own, operate, manage, or control, any plant 
or equipment or part of a plant or equipment in this state for 
the conveyance of telegraph or telephone messages with or with- 
out wires, or for the transportation of persons or property by 
street railroad as common carriers, or for the production, trans- 
mission, delivery, or furnishing of heat, light, water or power, 
and any and all whether either directly or indirectly to or for 
the public, and whether said plant or equipment or part thereof 
is wholly within any town or city, or not. No plant owned or 
operated by a municipality shall be deemed a public utility under 
or for the purposes of this act.” 

“$ 3768. Cities may own Public Utilities. Incorporated 
cities and towns, when the power to do so is conferred by or con- 
tained in their charter or act of incorporation, are hereby au- 
thorized to build, own, operate, and maintain waterworks, water 
systems, railways and railroads, electric light and power plants, 
within and without the boundaries of said corporation, for the 
benefit and use of the inhabitants thereof, and for profit, and 
to that end may in connection with their water systems sell and 
dispose of their water for irrigation and other purposes to people 
residing without the boundaries of such municipal corporation, 
and may build, acquire, own, and operate railways operated by 
steam, electric or other power within and without the boundaries 
of such municipal corporation and running from said municipal 


corporation to other towns, cities, and points without the bounda- 
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ries of said municipal corporation, and to that end may acquire 
right of way, easements, real property, within and without its 
boundaries, for any of such purposes. For the purpose of exer- 
cising such powers such cities and towns are conferred with the 
power and authority to bring actions for the condemnation or 
taking of private property for public use in the same manner 
as private corporations are now authorized or permitted to do 
under the laws of the state.” 

It may be observed that the title of the section, “Cities may 
Own Public Utilities,” is not contained in the original act, but 
is merely added by the compiler for convenience in. reference. 
The history of legislation leading up to this enactment of § 6030, 
Or. L., may be summarized as follows: Prior to 1911 there 
was no statute regulating any public utility except railroads, but 
in that year Chap. 279, General Laws of 1911, passed, placing 
certain public utilities under the jurisdiction of the Railroad 
Commission and providing the method of regulating them. The 
first section of this act is substantially the same as § 6030, 
supra. 

It may also be observed that the title of the Railroad Com- 
mission was subsequently changed to Public Service Commis- 
sion, but no change has ever been made in § 6030, Or. L., and 
it still stands as the law. It may be here noted that, while 
several amendments have been made to the act relating to the 
duties and method of procedure of the Public Service Commis- 
sion, § 6030, Or. L., has been preserved intact, and its initial 
position as the first section of this important act indicates that 
it is improbable that its provisions were unnoticed or not con- 
sidered in subsequent legislation. 

In 1913 (Laws 1913, Chap. 283) the initial statute permit- 
ting incorporated cities and towns to construct water works, elec- 
tric works, et cetera, was passed. It was similar to § 3768, 
supra, except that its operation was confined to cities of not less 
than 3,000 inhabitants. 

In 1915 (Laws 1915, Chap. 105) the Act of 1913 was again 
amended by striking out 3,000 and inserting 1,000 as the mini- 
mum number of inhabitants. 


In 1919 (Laws 1919, Chap. 265) there was another amend- 
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ment striking out the figures 1,000 and leaving the act as it 
now stands and as hereinbefore quoted. It will be seen that § 
3768, Or. L., and § 3770, Or. L., by which the defendant city 
claims the right to sell light and power outside of its corporate 
limits, have stood unquestioned for years, and that, if inter- 
preted in the light of the language used, it would seem to give 
municipalities unlimited authority to engage in the business of 
dealing in electric energy (if authorized by their charters) to 
the same extent as a private corporation could do under the 
same circumstances. It is contrary to the general practice of 
legislation, almost without exception, to authorize municipali- 
ties to conduct any business so as to compete with private enter- 
prises of the same nature. It is true that they are usually per- 
mitted to furnish their inhabitants with light and water, and, 
in some instances, to maintain street railways; but these func- 
tions, while often termed proprietary, are in fact of a public 
character and primarily in the public interest, the central idea 
being that, within their own boundaries and for their own wel- 
fare and convenience, the citizens of a municipality should be 
permitted to manage their own affairs by their own methods so 
long as they do not interfere with the general laws of the state 
or the constitutional rights of citizens residing either inside or 
outside their boundaries. With few exceptions, the idea of state 
ownership or operation of public utilities has not found favor 
with the great majority of our citizens. The deterrent cause 
has not been so much the existence of any constitutional inhibi- 
tion as to the right of the state to engage in the general opera- 
tion of public utilities, as a widespread feeling against the 
policy of the state competing with private enterprises engaged 
in like occupations. 

[1] Consequently, whiie there is no constitutional inhibition 
against the state building and operating a railroad, say, from 
Portland to Ashland, such an enterprise would find small favor, 
although the state heretofore built, and for a number of years 
operated, a freight and passenger line around The Dalles on the 
Columbia until the government constructed a canal and locks to 
take its place. What the state can do in this regard, we see 


no constitutional objection to its authorizing its municipal cor- 
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porations, which are mere agencies of the state, also to do in 
such cases as it shall deem proper. In Churchill v. Grants Pass, 
70 Or. 283, 141 Pac. 164, the constitutional power of the state 
to delegate to a municipality the right to construct and operate 
as a freight and passenger railroad, extending outside of the city 
boundaries, was fully upheld by this court. The road was con- 
structed, and, so far as known to the writer, is still in operation. 

In Pearce v. Roseburg, 77 Or. 195, 150 Pac. 855, the ruling 
in Churchill v. Grants Pass, supra, was adhered to, but it was 
intimated that, although a municipality had a right to engage 
in railroad construction, it was probably poor business policy. 
In neither of these cases was the question of the relation of the 
municipality to the Public Service Commission, or the question 
of competition with private enterprises, raised or considered ; in 
fact, in neither was there a likelihood of such competition ever 
existing. So, these two questions, as well as the sufficiency of 
charter authority in this particular case, may be considered open 
for discussion. Were we permitted to pass upon the policy or 
impolicy of statutes of the character of § 3768, Or. L., strong 
reasons against their existence could be adduced, and have been 
eloquently urged on the hearing here by counsel for plaintiff 
and in the able briefs of counsel appearing amici curie in this 
court. 

[2, 3] That permitting cities to engage in the business of 
selling light and power outside of their corporate limits, without 
a central supervision of their activities, will tend to stifle private 
enterprises, goes without saying. That such a venture, by the 
city of McMinnville, may have proved financially profitable to 
the municipal treasury will have a tendency to induce other 
municipalities to attempt like ventures, is not improbable. What 
the city of McMinnville is doing or attempting to do, Lafayette, 
North Yamhill, Carlton, Dayton, and Willamina may also do, 
and we have at least a possibility of half a dozen towns competing 
with each other for the business of the surrounding country 
without any central authority to confine them within reason- 
able business limits. It is usually easy to vote bonds for such 
speculative purposes, especially where a considerable portion of 


the community are nontaxpayers, or merely nominal taxpayers. 
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These and other objections might be urged as to the impolicy 
of the statute, but, between questions of policy and questions 
concerning the constitutionality of a statute, the distinction is 
wide. A statute may be impolitic, even to the extent of being 
in a measure oppressive, and yet be constitutional. As to the 
first, the remedy is legislative, and, as to the second, the remedy 
is with the courts. For the purposes of this case, the distinction 
between acts of a city in its governmental capacity, and those 
done in its proprietary capacity, need not be considered here. 
The construction of plants and lines for the purpose of generat- 
ing and transmitting power or light is a public purpose, and 
is so recognized by our statute, § 7059, Or. L., which grants the 
right of eminent domain to such private corporations to the same 
extent that it is granted to railways and like corporations, and 
to the same extent that a like power is granted to municipalities 
by other sections heretofore quoted. Being a public purpose 
and being a function which the state itself could exercise without 
reference to its effect in the matter of competition with private 
corporations engaged in the same business, it follows, as was held 
in Pearce v. Roseburg, supra, and Churchill v. Grants Pass, 
supra, that the state has plenary power to delegate the right to 
exercise that function to municipalities, which, as before re- 
marked, are, as to these matters, mere governmental agencies 
of the state. 

Owing to the fact that no other state has a statute as broad 
as ours concerning the right of a municipality to dispose of elec- 
tric energy outside of its boundaries, there is great dearth of 
authority touching constitutional limitations on such power. 
The following sections from Dillon on Municipal Corporations 
(5th ed.) vol. 3, will however afford some lizht upon the ques- 
tion now under discussion : 

“§ 1299. Power of City to Supply Water to other Cities 
and beyond its Limits——The purpose for which a municipality 
is authorized to construct water works or to contract for a supply 
of water is usually to supply its own needs and the needs of its 
inhabitants, and it may be laid down as a general rule that a 


grant of power to a municipality for these purposes gives it by 
P.U.R.1929C. 












































360 OREGON SUPREME COURT. 





implication no authority to enter into the business of furnishing 
water to persons beyond the municipal limits. Nor does au- 
thority to provide water or light for its own use and for the 
use of its inhabitants authorize a municipality to go into the 
business of buying and selling water as a commodity to other 
municipalities. But in the absence of any constitutional restric- 
tion or prohibition, it is within the power of the legislature to 
authorize a municipality, at least as an incident to the construc- 
tion and maintenance of its own water works, to contract with 
neighboring municipalities to supply water thereto or to their 
inhabitants. And in California it has been held that when a 
city is authorized to acquire waters and water rights beyond its 
limits, and in the exercise of that authority acquires the prop- 
erty of a water company, which under the Constitution and stat- 
utes of that state is charged with the duty of supplying persons 
with water outside the city limits, the city becomes bound upon 
the purchase of the water rights and property of the company, 
to fulfil its constitutional and statutory obligations, and to sup- 
ply the persons entitled to receive a supply from the source ac- 
quired by it from the water company. And where the contract 
with another municipality is confined to surplus waters which 
the city has in good faith acquired for its own purposes, but 
which it does not presently require, the contract has been sus- 
tained as within the power of the city. 

“§ 1300. Power to apply Surplus to Private Purposes. The 
idea underlying the construction of public utilities by a munic- 
ipality or by a public service corporation is that the municipality 
or company in furnishing water or light or rendering other 
similar services does so for a public purpose; and, as we have 
seen, the fact that the water or light is furnished for the in- 
dividual consumption or use of the inhabitants does not detract 
from the public purpose. But in the nature of things there are 
necessarily purposes of a peculiarly private nature which do not 
justify the municipality in exercising the power of taxation and 
which do not permit either the municipality or the public serv- 
ice corporation to exercise the power of eminent domain. But 
whilst a private purpose cannot be the primary object of either 


the municipality or the public service corporation, the fact that 
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incidentally and to a minor degree private purposes are served 
does not render the action of the public service corporation or the 
municipality illegal. When a city owns, maintains, and operates 
its own water or light plant, it is to be reasonably expected that 
in the prudent management of its works some excess beyond the 
natural requirements of the public will arise; that there will be 
some surplus which will be available for disposal over and above 
such as it requires for its own purposes and such as its inhabi- 
tants can claim by reason of the prior duty which it owes them. 
With reference to the surplus so arising, the city may contract 
with private individuals for the private use thereof so long as 
it does so without affecting the supply which is required for 
public or quasi-public purposes. For example, if a city has legis- 
lative authority to erect a dam in connection with its water works, 
it may lawfully lease for private purposes any excess of water 
not required by itself for its inhabitants; or it may lease to 
private individuals the use of water flowing through its water 
system to enable them to generate power to create electricity 
where such lease does not impair the usefulness of the water 
works or the efficiency of the system for the municipal purposes 
for which they were acquired. Within these principles too, 
where a city has an electric lighting plant which is capable with- 
out any increased expense, except a small additional expense for 
fuel, of furnishing light to a very much larger number of cus- 
tomers than it has, it may, by contract, agree to extend its elec- 
tric light service to points beyond the city limits, if its action 
does not materially impair the usefulness of its plant for the 
purpose for which it was primarily created.” 

In an examination of the cases cited in the notes to the above 
sections, we find that in many, if not most of them, the state 
ment that cities cannot, “without express legislative authority,” 
supply consumers outside their limits with water or light. 

In a note to § 1299, supra, a doubt is expressed as to the 
power of a city to engage in the sale of water or electric energy 
as a primary business, and, indeed, many of the authorities so 
hold; mostly, however, with reference to constitutional or statu- 
tory provision not present in the legislation in this state, but 


so far as the purposes of this case is concerned, it may be con- 
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ceded that such is the law. The city in this case contends that, 
in view of its probable future growth and increase in popula- 
tion, it has erected a plant operated partly by water power, to 
a small degree by steam power generated by burning cordwood 
in its furnaces, and to a great extent by power produced by Diesel 
engines using oil, which, taken together and used to capacity, 
will be no more than sufficient to supply the peak load that is 
or may be required at present with a reasonable reserve which 
(as near as we can figure it) will amount to about 400 kilowatts. 
But we think the evidence fairly indicates that the actual in- 
tention of the city was to create a surplus of power for the pro- 
duction of electricity more for the purpose of selling it to 
outsiders than to have it in readiness for future demands, which 
might be caused by the increase of population or manufactories 
and that to some extent it has manifested a disposition to be- 
come a competitor with the plaintiff. 

[4] An infraction of the Constitution cannot be considered 
with reference to its extent. If it is an infraction of the Con- 
stitution to permit the city to go 5 miles into the country for the 
purpose of commercial sale of electricity, it is equally an in- 
fraction to permit it to go 1 mile; but, whatever may be our 
opinion as to the policy of our statute, we believe it not to be 
subject to constitutional objection. It is plausibly and eloquent- 
ly urged that it is discriminatory in that it permits a nontax- 
paying municipality to compete in business with a tax-paying 
private corporation. But, as before indicated, the state may 
operate railways, electric power lines, and telegraph or telephone 
lines, and other like semipublic functions in direct competition 
with private corporations engaged in the same pursuits, and can 
delegate power to any of its municipal agencies to be exercised 
in the same manner within such limitations as it may prescribe 
and as the state itself might exercise them. It is purely an eco- 
nomic and political question to be solved by the legislative 
branch of the government. Whether the law has gone so far as 
to exempt from taxation that part of the business, which a mu- 
nicipality carries on outside of its limits, and in its proprietary 
capacity, is not here for determination, and we do not pass upon 
it. 
P.U.R.1929C. 
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[5-7] The question of classification, while a subject of judi- 
cial examination in some instances, is largely, though not en- 
tirely a matter of legislative judgment. The statutes relating 
to jurisdiction of the Public Service Commission may be, as 
relating to the matter under consideration, divided into two 
classes: First, private corporations performing semi-public 
services, such as the operation of electric light and water plants; 
and second, municipal corporations which are themselves engaged 
in like services. The first are placed under the supervision of 
the Public Service Commission, and the second are expressly 
exempted from it. Whether the legislature deemed that munic- 
ipal councils, municipal water and light commissions and boards 
would so exercise their powers as to prevent extortion from con- 
sumers, or so act as to avoid undue or destructive rivalry with 
private corporations, or whether in the legislative judgment a 
little rivalry would be of advantage to the consumers, are matters 
of conjecture. All classifications, whether for the purposes of 
taxation or otherwise, are usually more or less experimental, and, 
if not found workable in practice, can be, and frequently are, 
in practice repealed or changed. The law proceeds upon the 
theory that municipal commissions, as well as the Public Service 
Commission, will be composed of fair and just citizens who will 
not abuse their prerogatives, and we are unable to say that the 
classification here is so unreasonable as to be an infraction of 
the Constitution. But, if we were to concede that the classifica- 
tion is unconstitutional, we are confronted with the inescapable 
proposition that, to eliminate that part of the act which exempts 
municipalities from the supervision of the Public Service Com- 
mission and leave the act legally intact, much less to so construe 
it as to include municipally operated utilities which the act 
expressly included, would be contrary to all judicial precedent. 
The substance of the act is that all public utilities operated in 
this state except those operated by municipal corporations shall 
be subject to the control of the Public Service Commission. In 
order to bring municipalities within the purview of the act, we 
would have to so judicially revise it as to make it read, in sub- 
stance: “All public utilities including those operated by mu- 
nicipalities shall be subject to the supervision of the Public 
P.U.R.1929C. 
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Service Commission.” To hold that the courts possess such power 
of judicial amendment would be going beyond any precedent in 
the judicial history of this country or any other. We are unable 
to say that the legislature would have passed the act in such a 
form as to include municipally owned and operated utilities. 
From the repeated re-enactment of this exception, and from the 
tenor of §§ 3768 and 3770, Or. L., the conclusion, that the legis- 
lature would not have passed a law subjecting municipally owned 
plants to the regulation of the Commission, appears more reason- 
able, as a matter of speculation, than that it would have so acted. 
We are not unmindful of the rule in some cases that, if the 
alleged unconstitutional provision of a statute can be eliminated 
and the remaining portion so left that it will carry out and 
express the general object intended by the legislature, the court 
will not declare the whole act void, but that is not this case. 
Either the statute of 1911 is void in toto or it is valid in toto. 
We are not without authority for this conclusion as is shown 
by the authorities cited by counsel for appellants. Lewis Suther- 
land on Statutory Construction, § 306; Connolly v. Union Sewer 
Pipe Co. 184 U. S. 540, 46 L. ed. 679, 22 Sup. Ct. Rep. 431; 
Low v. Rees Printing Co. 41 Neb. 127, 59 N. W. 362, 24 L.R.A. 
702, 43 Am. St. Rep. 670; Marsh v. Hanly, 111 Cal. 368, 43 
Pac. 975, and many others. So, to hold this statute and its 
kindred statutes void, would be to hold the whole Act of 1911 
void, which would leave the Public Service Commission without 
power to regulate any public utility except perhaps railroads, 
and the last state of plaintiff would be worse than the first. 
[8-10] It is urged that the exemption of municipalities from 
regulation by the Public Service Commission places the plaintiff 
in a position whereby it cannot compete on equal terms with the 
defendants and would thereby violate the 14th Amendment to 
the Constitution of the United States. If, as we have already 
stated, there can be no such thing as discrimination as applied 
to the state and its municipal agencies, and, if the classification 
of municipal corporations separately from private corporations 
is not technically unreasonable, this contention must be over- 
ruled, and our previous discussion herein will apply to this 


branch of the case. Municipal and private corporations, being 
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artificial entities created by law, have such authority and rights 
as the law gives them, no more and no less, and, unless a variant 
classification of them is clearly arbitrary and void of distinction 
in fact, it must be upheld. That in the long run it may appear 
that it might have been better policy to have placed municipal- 
ities under outside regulation can have no weight with us in 
interpreting a proposition of law. We deal with the law as it 
is, not as we may happen to think it ought to be. It is only 
ambiguity that is in the domain of interpretation, and we find 
no ambiguity in the statute. 

[11, 12] It is further contended by plaintiff that, even con- 
ceding that municipalities are authorized to operate plants for 
the production and sale of electrical energy outside as well as 
inside their municipal boundaries, they have no authority to 
deliver such energy outside of their corporate limits; that they 
may convey such energy only to the boundary and deliver it 
there into agencies furnished by the consumer and not other- 
wise. The consumer must bring his “bucket” and have it filled 
at the city boundary. Section 3768, Or. L., substantially pro- 
vides that: “Incorporated cities . . . when the power to 
do so is conferred by or contained in their charter or act of 
incorporation, are hereby authorized to build, own, operate, and 
maintain . . . electric light and power plants [for supply- 
ing electricity], within and without the boundaries of said cor- 
poration, for the benefit and use of the inhabitants thereof, and 
for profit.” 

Section 3770, Or. L., in substance, provides that: Any such 
corporation “shall have the right and [is] hereby authorized 
and empowered to sell, supply and dispose of . . . electricity 
from such system to any person, persons, or corporation within 
or without the limits of such incorporated city or town in which 
such . . . electric light and power system is operated,” 
et cetera. 

By the word “plant” is meant the whole system, machinery, 
power, poles, wire, and anything necessary to complete the cir- 
cuit. “System” has a like annotation. Brown v. Gerald, 100 
Me. 351, 354, 61 Atl. 785, 70 L.R.A. 472, 109 Am. St. Rep. 


526; Cleveland, C. C. & St. L. R. Co. v. Seott, 29 Ind. App. 519, 
P.U.R.1929C. 
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530, 64 N. E. 896; Roebling’s Sons Co. v. Humboldt Electric 
Light & P. Co. 112 Cal. 288, 44 Pac. 568; Ewart v. Western 
Springs, 180 Ill. 318, 54 N. E. 478. 

The “system” or “plant”? may be erected or operated within 
or without the city, and it would be a strained construction to 
confine delivery of electric energy to the city boundaries. While 
electric energy is an elusive species of property, the nature of 
which is not so well understood as that of milk or sugar, it is 
nevertheless property, and authority to sell it would ordinarily 
imply the right to deliver to the purchaser either at the place of 
sale or at the place of its contemplated consumption. Another 
and very serious contention is that there is no charter authority 
permitting the city of McMinnville to sell or deliver electrical 
energy to consumers at points as distant as the McMinnville 
golf links is from the city boundary. It will be noticed that the 
authority of cities to sell and supply electric energy to consum- 
ers outside of their corporate limits was originally granted by 
the statute of 1911 (Chap. 80), and now constitutes § 3770, 
Or. L., which makes no reference to charter powers, and in it- 
self constituted a grant of authority to any city in the state, and 
has not been directly amended since that time except that in 
1913 by Chap. 283, Laws 1913, it was provided that incor- 
porated cities of over 3,000 inhabitants “when the power to do 
so is conferred by or contained in their charter,” et cetera. This 
is the first we hear of reference to charter limitations or any 
particular number of inhabitants being required in, or to enable, 
a municipality to operate an electric plant. It also contained a 
further provision, which is of more than passing interest, and 
which, at the risk of frequent repetition, we here repeat: “Cities 

are hereby authorized to build, own, operate and main- 
tain water works, water systems, railways and railroads, electric 
light and power plants, within and without the boundaries of 
said corporation, for the benefit and use of the inhabitants there- 
of, and for profit, and to that end may in connection with their 
water systems sell and dispose of water for irrigation and other 
purposes to people residing without the boundaries of such mu- 


? 


nicipal corporation,” et cetera. 


P.U.R.1929C, 
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It does not pretend to repeal Chap. 80, Laws 1911, which 
conferred the right to sell electricity to persons residing outside 
the city, but only to substitute the act, just referred to, for Chap. 


283, Laws 1913. 

The provisions of Chap. 283, Laws 1913, and Chap. 80, Laws 
1911, do not conflict as to the right of electric companies to sell 
electric energy outside of the city limits so they can both stand, 
and such evidently was the view of the learned compiler of the 
Oregon Laws when § 3770 was included in the code in its pres- 
ent form. The requirement that charter authority should exist 
before cities could take advantage of the previous act does con- 
flict with Chap. 80, Laws 1911, and to that extent is a substi- 
tute for it. 

[13] The charter of McMinnville, so far as it immediately 
pertains to the matter in hand, limits the sale of electric energy 
to “citizens of said city and vicinity.” “Vicinity” is a term 
of such relativity as would tax the powers of Einstein to define 
with any degree of precision. We might fairly say that man’s 
eyes are in the vicinity of his brain, but be laughed to scorn if 
we said that his stomach was in the vicinity of either of those 
organs, or in describing Salem to one who had never been there, 
we might say that West Salem, half a mile away, or Eola, 6 
miles away, or Independence, a little farther distant, were in 
the vicinity of Salem. 

To illustrate the uncertainty and indefiniteness of the term, 
one has only to refer to 7 Words and Phrases, Third Series, 863, 
under that title where we find cases wherein “vicinity” is held 
not to extend beyond a mile from the principal locality, others 
not to extend as far as 2 miles, others to effect that it may extend 
as far as 10 miles, some, that the term extends beyond the dis- 
tance termed neighborhood, and others, that it has the same 
implication as “neighborhood.” In all these divergent holdings, 
it is evident that the courts took into consideration the particular 
circumstances existing in the locality as we do here. There is 

still enough of the pioneer habits of association left, especially 
in the rural districts, to consider the resident 2 or 3 miles away 
as a neighbor and his residence as in the vicinity; and especially 
P.U.R.1929C, 
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since the era of automobiles, which has almost annihilated dis- 
tance, it is not unreasonable to say that a locality 3 or 4 miles 
away is in the vicinity of the town where the resident does busi- 
ness, and this is especially true in the case of playgrounds such 
as the golf links, which, from its name, may be inferred to be 
a resort for at least a portion of the sportively inclined residents 
of McMinnville. 


If, using ordinary language, a resident of Salem should in- 
quire as to the location of the McMinnville golf links, the answer 
of a Yamhill county man might well and probably would be, “in 
the neighborhood of McMinnville.” While it would appear that 
some activities of the McMinnville Electric Light Commission 
have gone as far, or perhaps farther than a reasonable inter- 
pretation of the charter authorizes, we are not prepared to say 
that in this particular instance, where the distance is perhaps 
34 miles, that the proposed service would be beyond the “vicin- 
ity” of McMinnville. In our view of the case, the question of 
surplus power or energy cuts no figure. It seems most probable 
that the alleged “surplus” is simply electric energy created for 
the very purpose for which it is being used, namely, for sale for 
profit, and to increase the funds in the city treasury. That this 
may be a special benefit to the taxpayers of McMinnville, tend 
to reduce the rates for light and power to its citizens, and increase 
its sinking fund for the redemption of bonds, if it has issued 
any, is probable. But, if the business is conducted for “profit,” 
the law allows the city to so conduct it. That such a course will 
be regretted, and is in the long run bad economic policy, is, in 
the opinion of the writer, speaking for himself and not for the 
court, inevitable, but we are not here to decide this case upon 
our private views, of economics, but upon the law as it is written. 


This case is important in its consequences, and has consumed 
much of the time of the court. We have been aided by very 
able arguments of counsel and exceptionally clear and fair briefs, 
both by counsel and amici curie, and, after mature considera- 
tion, we conclude that the law is with the defendants, and that 


the decree should be reversed, and it is so ordered, 
P.U.R.1929C. 
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Branches in All Principal Cities 





















SPECIALIZATION 
In the Bus Tire Field 


and the policy of never tampering with 
quality are responsible for General’s po- 
sition in the high regard of bus tire 
buyers the country over. 


‘ 
GENERAL 


TIRE 
Built in Akron, Ohio 
GENERAL TIRE & RUBBER CO. 








Paint 
Standardization 


Talk 
e 


No. 12 


A summary of Paint Stande 
ardization shows the fole 
lowing advantages: 


Insure proper quality 
for the purpose— 
neither too good but 
suitable for the surface 
and service conditions. 
Provides a guide for 
the inexperienced. 
Longer service with 
less frequent repaint- 
ings because of better 
suitability of products 
used. 

Eliminate material 
waste—no odd un- 
usable leftovers. 

Save time—make in- 
vestigations unneces- 
sary every time pur- 
chases are made. 
Lowers initial prices 
per gallon by giving the 
advantage of volume 
purchases. 


Detroit Graphite Company 


DETROIT, MICHIGAN 


Manufactured in Canada by the 
Dominion Paint Works, Ltd. 
Walkerville 


Branch Offices and Warehouse Stocks 
in All Principal Cities 


XXI 
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>» 
pUEHAY, 
TRAILERS 


PaT.OFF 


FRUEHAUF 
CARRYALLS ||/@ 


ALL Fruehauf Carryalls can be 3S 
furnished in the Semi-Trailer 
type and may be used interchangeably on tor trucks constantly busy at productive 
all tractor trucks equipped with the hauling. Investigate the Fruehauf Semi- 
lower half of the Fruehauf Fifth Wheel. Trailer idea for making heavy hauls. 
This plan of operation keeps your trac- 










Oldest and Largest Manufacturers of Trailers 
Semi-Trailers, Four-Wheel Trailers, Adjustable Pole Trailers, Heavy-Duty Carryalls 


FRUEHAUF TRAILER COMPANY 


Branches and Distributors In All Principal Cities 
10950 HARPER AVENUE—DETROIT—MICHIGAN 






















We Deal in the Securities of 


The Tennessee Electric Power Company 
Portland Electric Power Company 
Commonwealth Power Corporation 


Bangor Hydro-Electric Company 


E.W. CLARK & CO. 


N. E. cor. 16th & Locust Sts. Philadelphia, Pa. 


























1ctive 
Semi- 
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You Can Increase 
Your Income 


You can put your spare money to work where 
it will substantially increase your income. 


Invest it in Cities Service Common stock at its 
present price and you get a net yearly yield of 
over 7% —and your dividends are being paid 
to you monthly, part in cash and part in stock. 


Let us send you full information about this strong security which 
has a $100,000,000 record as a dividend payer over the last 18 


years. The coupon is for your convenience. 


Henr herty 
& 


6O WALL ST. NEW ‘YORK 
BRANCHES IN PRINCIPAL CITIES 


Mail the coupon 


HENRY L. DOHERTY 
& COMPANY 
















Name 


60 Wall St., New York 
Please send me full 
information about | Address 









Cities Service Com- 
mon stock and its 18- 












year dividend record. (272-129) 

















~~ How THE PUBLIC BENEFITS From 
INTENSIVE COMMERCIAL DEVELOPMENT 


CHEC AGO >: 


Tre systematic policy of developing oll possible service and 
reducing rates in accord with improved efficiency in produc- 
tion and operation has accelerated the substantial inctease 
in the use of electrical energy Veiabhien the system of 


STANDARD GAS AND ELECTRIC COMPANY 
With a gull of $63 phar eae in'elechiic cbtemen dudig IEG, 
the total output of electric energy showed an increase of 12.70 
per cent, @ Rate reductions placed in effect during 1928 or 
announced for the near future represent a total estimated saving 
to electric and gas dinleeians of approximately $4,820,000. 
All classes of customers benahitition these reductions. 


BYLLESBY ENGINEERING 
AND MANAGEMENT CORPORATION 


£4 


NEW YORK ++ PUETPTSBURGH + SAN FR ANCcISto 








